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ABSTRACT

Disputes have become a commuaoblem afflicting the construction industry and

they have the tendency to cause undesirable effects if not effectively resalebd. S
effective resolution requires timely and economical resolution, with final outcomes
that are satisfactory to the disputants involved. Arbitration has for a while been the
preferred resolution method. However, it has recently been the subject of idiscuss
both in industry and academia because of incessant delays, high costs and
increasinglyunacceptablewards. Although studies have attempted to identify the
various causes of ineffective arbitration, they have not only been descriptive but also
reiedon anecdotes and subjective opinions.
little explanatory power, making it difficult to confront the underlying causes of
arbitral ineffectiveness. Thaim of thiscomparativecase study was to develop a
framework foreffective arbitration of construction disputes in Kenya. A review of
the related literature brought out ten determinants of arbitral effectiveness, including
award favourability, perceived award fairness,perceived procedural fairness,
perceivedquality d the decisiormaking processperceivedquality of treatment,
perceived adequacy of the size of the tribunal, approaches to the presentation of
evidence, competence of the tribunal, distribution of control and complexity of the
dispute. These factors wecenceptualised into a structural model. Qualitative data
collection and analysis were then undertaken to establish the relationships among the
factors. Thirteen senstructured interviews of participants in five construction
disputes in Kenya helped to m@ain the factors influencing the effectiveness of
construction arbitration, which formed the basis upon which the framework was
developed. Pattermatching analysis helped to reveal that out of the ten identified
factors, only award favourability was fadinto directly influence arbitral
effectiveness. Four other factors including the approaches to the presentation of
evidence, the competence of the tribunal, distribution of control and complexity of
the dispute also influenced arbitral effectivenasengthe casesbut through award
favourability. Inthis study, the researcher makes a distinct contribution to knowledge
by demonstrating that award favourability and the control model of procedural
justice are the components of organisational justice thatirdidenced arbitral
effectiveness in theasesstudied. Thus, disputants in the cases were more interested
in material gains than in maintaining and sustaining their business relations,
explaining why the awards were challenged, hence straining theaiomslaips. This
instrumental nature suggests that these disputants were less interested in fairness of
the process and its outcome, explaining whg influence ofaward fairness,
procedural fairness and interactional justioa arbitral effectivenesswas not
supported Despite the ineffectiveness of the cases, participants maintained that they
would still refer future construction disputes to arbitration, mainly because of its
procedural and interactionpistice. Finally a schematic framework was syntisesl

from the data analysis results. The framework requires implementation of
institutional, legal and policy interventions for effective construction arbitration. The
proposed interventions include a review of the training curricula to impart soft skills
on effective construction arbitration, review of the arbitration rules, standing panels
to match arbitrators to the various case complexities and the need for arbitrators to
proactively manage their cases. There is also a need for disputants to cudgtemise
dispute resolution clauses during the contract drafting stage to incorporate desired

XiX



qualifications of the arbitrators to minimise mismatches between case complexities
and competence. During contract execution, there is a need proactively gather and
document evidence that is likely to be useful to enhance evidence presentation. The
need for disputants to conduct themselves well and for the tribunals to use their
powers in instilling discipline and for the tribunals to make their awards timely,
based orevidence cannot be overemphasised. If implemented, these interventions
can assist in enhancing the effectiveness of construction arbitration by minimising
delays, unnecessary costs and improving award acceptability. The researcher
recommends further quatative research to test the structural maatelother cases

and to generalise the findings.

Keywords arbitration, effectiveness, disputes, construction, organisational justice
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CHAPTER ONE
INTRODUCTION
1.1Backgroundto the Problem

Several sectors, including the construction indystigliver projects using contracts
Such pojects are temporary undertakings, and unlike routine processes, are initiated
to create a unique product, service or re@ulbject Management Institute, 2013

The siccesf theseprojectshas lkeen associated with the ability of the project team

to complete the project within defined constraints of time, scope, risks, budget,

resourcesand quality performance standards

In addition to these indicators, effective dispute resolution is a signifgtep toward
project succes&ebken I, 2006Mante, 2014 Disputes arise from claims thatusa

been raised by one party, rejected by the other party and such rejection not accepted
by the claiman{Kumaraswamy, 1997 The ensuing intransigence is rooted in
justiciable contractual rights that have been breached as a result of fractured business
relations(Hughes et al., 2035 Disputes must, therefore, be resolvedickly,

cheaply and satisfactoritp increase chances of project success and for the society to
remain civilisedTorgbor, 2013 Some of thenost usedesolution methods include
negotiation, mediation, adjudication, arbitration, expert determinditaygtion, or

their variantsThe focus of thisesearch is arbitration.

In the context of contractual disput@seffective dispute resolutioaffects not only

project succesdut also the relationship between the disputants and the way business

is conductedAdams, 1965Blau, 1964. According toThibaut and Walker (1975)

Athe quality of future human | ife i s [|i
effectiveness with which disputes can bennzag e d , moder atfeed. and r
Such qualitydepends on disputaBtperception of the effectiveness of the methods

used in resolving their disputes.

Research has shown thabigration isthe preferred methofbr settlingcommercial
disputes Several surveysfor instance,Mistelis (2004) Norton Rose Fulbright
(2015)Pr i ceWat er houseCoopers and Queamch Mary

1



White & Case and Queen Mar wmdicatdJthat mostr si t y

respondents prefer arbitration to litigation and other dispute resolution methods.
Arbitration is expeoed to remain the preferred method for the final resolution of
intractable and complex contractual disputes that shall not have been addressed by
alternative methods, especialft the international sceifelinchey, 2012 Thus

arbitration remains a popular method of dispute resolution.

In most jurisdictions, a set of favourable legislatismpports the popularity of
arbitration giving its outcome the muettesired force of law that enables parties to
enforce resultant awardBurther, arbitral awards are internationally recognised and
can be enforced in any of the 154 countries that have ratliretntited Nations
Convention on the Recognition and Enforcement of Foreign Arbitral Awards of 10
June 1958With such regulatiorand recognitionarbitrationis perceived to bean
effective method of disputeesolution(Danuri et al., 2012 However, arbitration

must take advantage of such regulation and recognition to retain its place as the

preferred dispute resolution mechanism

The perceived attributesf arbitration such as speed, economy, the finality of its
decision,flexibility, use of experts and confidentialitgontribute to its popularity
Arbitration has therefore gained widespread ugesolvingdisputes in construction,
banking, mining, manufacturing, healthcare, energy, communication, retail and
wholesalgStipanowich, 1996 Stipanowich & Lamare, 20}4 Arbitration
contributes towards economic activity by not only employing the services of
arbitrators, counseexperts and stenographers but also generating income by making
use of facilities available as venues for its sittif@sarles River Associates, 2012
Economic growth can be sustained if efforts are made to improwieeaffy ofthe
various economisectors Thus, abitration mustbe carried out efficientlyo realise

its real contribution to economic growth.

Despite itspopularity locally and internationallyarbitration has attracted an equal
measure of criticism fronseveral users whbave expressed dissatisfaction arising
from the ineffectiveness of its process and outcdBwdence fromrecentstudies
for exampleMoza and Paul (201 8ndStipanowich and Lamare (201veals that

confidence in arbitration has been wanii@erefore, users of the arbitral process



seem to have resigned themselves to the fact that the method no longer offers the

advantages of time efficiency and cost savings.

The importance of arbitt@n to the construction industry rests in tleetical role of

the industry in economic developmeit Kenya, for instance,official estimates
placethe contributionof the industry abetween 4 percent and.6 percent of the
gross domstic product forthe period 204-2018 (Kenya National Bureau of
Statistics, 201P This is indeed a small contribution compared to other sectors, but
its multiplier effect on othesectors is enormou3he industry delivers projects that
result from contractuatelationships, whichf breached,can have an enormous

multiplier effect on other economic sectors in the supply cftéiifebrandt, 200).

A key observation made Byenn et al. (1997hat the construction industry produces
more litigated disputes than other industries impliesttiegeinterconnected sectors

are bound to suffer when construction projects get entangled in protracted disputes.
The importance of effective resolution of such disputes is recognised as an integral
part of project claim management, which is one of the unique construction extensions
to the project management knowledge afPasject Management Institute, 2003
Thus improving the effectivenessof arbitration of contractual disputes in the
construction industry is a major step towards enhartbiagfficiency of theindustry

and theeconomy

1.2 Statement of the Problem

The problem addressed in this researchhesineffectiveness of arbitration as a

method of resolvingontractual disputesAlthough arbitration was conceived to

make dispute resolution more efficient than litigatiBnooker & Lavers, 199y its
proceedings have become 6judicialised?d,
could be extended, motions and evidence filed at will, notwithstandimgfaist on

the time, cost and outconfidoughton et al., 203 3Btipanowich, 2010 According to
Stipanowich (201Q)fiar bi t r at iéoanndds ietvso|lsuuhb soenquent 0Ol
growing popularity of mediation andtote r -Dltihainngé al ternati ve
concerns stemming from the use of binding arbitratiaii contribute to present

di ssatisfaction with arbitratp ®nThesend r ai



questionslinger becauseof the negative effects of arbitration, which are felt by
consumers of the process, as manifestationgsoieffectiveness, dispelling the
widely publicised preference of, and thus manifest the problems faced by arbitration

as a method of dispute resadu.

Arbitration generally takes much longer tharother alternative dispute resolution
mechanismsWhile alternative methods take days or weeks, arbitration can last
several months or yeaf€heung et al., 20Q2For instance, the practice in Kenya is

that arbitration takes an average of oeeayr and seven months fr
application of enforcement to the ynal !,
significantly higher than the world average of 179 days, yet mediation cases are, on
average, settled within thirty dayfhe World Bank Group, 20)}0Mcllwrath and

Schroeder (2008hoted that most arbitration matters take two to three years to
resolve Consequently the ineffectiveness of arbitration itkely to provide a

conducive environment for more effective dispute resolution methods such as

mediation to thrive.

While some disputes are effectively arbitrated, others frequently take a considerably
long period and high cost to resolve, with resultamtards hardly satisfying
aspirations of the disputanis evidently observed bgraun (1998)

€ arbitration can be an expensiwmending kangarooourt in which the
concepts of justice and fairness are trampled reitherthe arbitrators

nor the arbitration association seem to have any interest in anything other
than maximizing thedes paid to them by the partigs. 9

These symptoms of ineffecémess present a challenge of formidable concern facing
modern arbitration practidé&luck, 2012 Risse, 2013Stipanowich, 2010 In some
instances awards often faceenforcement challenges through cumbersome
registration procedures and/or applications to set aside the sawaudyua (2012)
demonstrated thafithe practice of arbitration in Kenya continues to be weighed
down by litigious parties who even after the arbitrator makes an award, they still
would want t o c ha(p.l22)nFgrehisreasonarbitratoroisiima trigis

of form and identity(Torgbor, 2013



Moreover anecdotal evidence from Kenya depietbitration as an ineffective

dispute resolution mechanisior instancelikening arbitration to litigationMuigua
(2015b)succinctly asserts thdrbitration practice in Kenya has been said to have
increasingly become more for mad(p. 829.d c umb
The effect isan increasing reference of matters to the courts by dissatisfied
parties(Muigua, 20150, to the detriment ddirbitrationas a private dispute resolution

mechanism

There are two major consequences of this state of affairs: dissatisfaction of
disputantswith the process and outcome de arbitration and diminishing
confidence levels in arbitratiomorgbor (2013)observes that ineffége arbitral
justice ficontributes tofrustration, uncertainty, delay and expeagpp. 1718;
emphasis addg@dThese effects imply that the resultant awerdikely be of little
value to business entiti€daimark & Keer, 2002 Risse, 2013. When such
businessefind it difficult to continue operatingconfidence irarbitrationmay wane

as disputants seek alternative approathéheresolution of their disputes.

The diminishing confidence iarbitration is the natural occurrencé o di sput ant
dissatisfaction This is evident inthe changes to dispute resolution clauses
standard forms of contra¢b obviate arbitration as the defaultethod for final
resolution of contractual disputédinchey, 2012 Hence it remains wsurprising

that only 44 percent of the 121 respondents to a survetheeffectiveness of
arbitration indicated that their previous experience encouraged them to include an
arbitration provision in future contragtShontz et al., 20)1 In addition, rewer

methods ofdispute resolution, such as mediation, dispute review boards and
adjudication are slowly emerging as preferred alternatives to arbitrathws
challenging its futuréSeifert, 2005 Stipanowch, 201Q Torgbor, 2013
Consequently, arbitration has become unattractive to potential (vbdggia, 2012
Overcash, 2015Stipanowich & Lamare, 20}4and to those who feel that their
concerns regarding costs are not enthusiastically addr&sesman & Underwood,

2011, thus against the very tenets upon which the method was introduced as
alternative to litigatonDe s pi t e i ncreased competition,
not to remain stagnant oomplacent, particularly because disputes in modern times

are often multifaceted, more complex and technical than ever before, requiring
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participants with the relevant knowledge, training and expertise to deal with
t h e(fobgbor, 2013, p. 346

The benefits of arbitration cannot be reaped unless action is taken to address the
trend towar di alnic<Hela 2@Jy@high isiath impediment tthe
achievement okeffective arbitration Efforts aimed at hancing efficiency as an
aspect b arbitral effectiveness remain critical tmproving the administration of
justice(KaufmannKohler, 2009. However, suchféorts have not borne fruit as most

are at variance with the achievement of faiutcomegqStipanowich, 2011
Stipanowich & Lamare, 20)4 Hence, the practice of arbitration musiake

cognisance of due processaiddresmg aspects that enhance such efficiency.

Previous research works have not exhaustively addressed the probkmmitiaf
effectivenessn constructionFor exampleAl-Humaidi (2014) Besaiso et al. (2018)
Chaphalkar et al. (2015[El-Adaway et al. (2009)Hansen (2019)Marques (2018)
Moza and Paul (2017)0ssman Il et al. (2010)Patil et al. (2019)xand Torgbor
(2013) have not addresseaxkhaustivelythe question of whyonstructionarbitration
is considered to be ineffectiv€€onsequently, ths® exploratoryand descriptive

studies do not provide concrete solutions to the problem.

Partes to contractual disputes opt for arbitration in the hope that their disputes shall
be resolved by an expert in the subject matter of the dispute, resulting in a swift,
costeffective, final, binding and enforceable awé&dipanowich, 1988 2010.
Arbitration must thus be conducted in an efficient manner that follows due process
and producesorret¢ outcome thataresatisfactory to the parti€sortese & Hemmi,
2015. However, while some disputants consider arbitratisaffective, others find

it ineffective depending not only on how they perceive the process and its outcome
but also orthe effects of its inffectiveness on disputant§herefore, there is a need

to examine the entire practice obnstructionarbitration to establisiwhy it is
ineffective Addressing varying perceptions of effectivenesk construction
arbitration thus requires a clear undéasding of the underlying factors influeng

such effectiveness.



1.3Purpose of theStudy

The purpose of thisase study is to help in improving the effectiveness of
constructionarbitration as a method of resolvirgpntractual disputesAlthough
researchers and stakeholders have made significant efforts to address the problem of
arbitral effectiveness, the subjebias not been systematically investigatesh
participants in arbitration cases construction Thus, addressing the problemtbé
unresolved pattern of relationship betweenséhfactors andtheir interaction in
influencingthe effectiveness afonstructionarbitrationis likely to play a key role in

realising this purpose.
1.4Aim and Obijectives

The aim of this study is to develapframework for effectiveonstructiorarbitration

To realise thigim, the following specific objectiveguided the research

1) Toestablishthe effectiveness of construction arbitration in Kenya.

2) To describe the factors influencing the effectiveness o€onstruction
arbitration

3) To explainthe relationship betweeeffectivenesof construction arbitration
and its influencing factors.

4) To synthesise the findings inta framework for effectiveconstruction
arbitration.

5) To validate the frameworor effective construction arbitration

Theresearch relied oa threepronged approach to address thgsecific objectives:
literature review fieldwork, and validation The researcher conducted extensive
review of previous research to identify theyKactorsunderlying the maiwariables
of arbitral effectiveness and its influencing factdrsese factorsncludedistribution
of control, complexity of the dispute, competence of the arbitrapmrceived
adequacy of thaize of the tribunalperceivedaward fairness, award favourability,
perceivedquality of the decisiommaking processperceivedquality of treatment
experiencedperceivedprocedural fairness and tlaproach to the presentation of

evidence Seconlly, the researcher administeredsearch instrumesito participants



drawn from purposively selected cas€be data emerging frorhe fieldworkwas

then analysed and its findingsailed to a select group of practitionésvalidation
1.5ResearchProposition

The various theories of organisat@njustice ¢ a n |l argely expl ain
perceptions about the effectiveness of arbitrat@rganisational justice literature
discuses these theories under tfaur dimensionsof organisation justiceoutcome
favourability, distributive justice, procedural justice, and interactional
justice(Adams, 1965Bies & Moag, P86 Lind & Tyler, 1988 Thibaut & Walker,
1975 1978. Outcome favourability is rooted in the economic exchange theory
which posits that people are sétiterested and will seek to maximise material gains
they receive in their group interactiofglau, 1964 Brockner & Wiesenfeld, 1996
Tyler & Blader, 200Q. Such people will tend to cooperate in these groups and defer
to the group decisions when they perceive the outcomes to be favdérdaies,
1965 Blau, 1964.

The two main theories of distributive justice include the equity theory and the
relative deprivation theorfAdams, 196h Under the equity theory, disputants
evaluate the fairness of a dispute resolution process based on thgntiperoéthe
fairness of the outcom@dams, 1965Folger & Cropanzano, 20p1Converselythe
relative deprivation theorprovides thatdisputants experience injustice when their
socially constructed expectations of the resolution process are vifhataghs,
1965 Tyler, 2000 Tyler & Lind, 1999. Thus, he two theories of distributive justice
are outcoméasedTyler & Blader, 200).

However, outcomeis only one aspect of the dispute resolution procdsse
procedural justicelimensionaddresses the process leading to this outchinder

this dimension disputants evaluate outcomes based on the fairness of the procedures
used to arrivat the outcoméBrockner & Wiesenfeld, 1996-olger & Cropanzano,

2001, Skitka et al., 2003Thibaut & Walker, 1975 Tyler, 1988 Tyler & Lind,

1992. Disputants evaluate such procedures based on the extent to which they could
exercise control over the process and the outqdiméaut & Walker, 1978 Giving

a disputantan opportunity to present its cakelps in achieving process control



Conversely whenthe disputantichieves outcome control, lsan realise favourable

outcomes.

The degree to which a disputant can exercise such control, however, not only
depends on theomplexity of the disput@Harmon, 2004Hinchey & Perry, 2008

but also influences the way the disputant presents its evigBasaiso et al., 20}8

The evidence presented carflience theoutcomein favour of the disputant
depending onts admissibility, relevanceyeight, and materialitKangari, 1995

These evidential decisiorsse made by the arbitrator, depgrgdlo n t he @r bi tr
competencéTorgbor, 2013 The complexity of the disputen turn,influences the
arbitrat or @tgpanowicms leamare) 2084In this regard, disputes that

are more complex may requimmpetent arbitrators than less complex disputes
Some complex disputes require more than one arbitrator to provide thedesictd
diversity for effectve resolutionHarmon, 2004Holt, 200§. This enhancedgize of
thetribunal aims at ensuring that a disputant can realise a fair §@amgyetti, 2013
Harmon, 200

Procedural justice is made up of two models:-s#Hrested or instrumental model

and the group valuer relationalmodel(Lind & Tyler, 1989. The selfinterested
modelexplains why a disgant may seek to control the resolution prodeszalise

afair or favourable outcoméLind & Tyler, 1988 Tyler, 200Q Tyler & Lind, 1992.

On the contrary, the group value model provides that disputants value their relations

with others andare likely evaluate resolution procedures in termhsheir neutrality,

trust and the extent to which gLnd& pr oce
Tyler, 1988 Tyler, 200Q Tyler & Lind, 1992. Thus the procedural justice

component link the outcome and its process.

The final dimension interactional yistice, provides that disputadtevaluation of
outcomes dependm the quality of the decisiemaking procesandhow thearbiter
treatedthem during the resolution procefBies & Moag, 1986 Colquitt, 2001

Tyler & Blader, 200D. These two aspects highly depend on the competence of the
arbitrator, which consists ot h e a r bknawteadgé ekills) and attitude

Di sputantsd perception of interactional

fairness and procedural justidéne lower their perception of interactional justice, the



higher the chance that the dispute may take longer and cost more to resolve, the
higher the chance that the unsuccessful disputant may refuse to comply with the
award and the highehe chance thahe disputars working relationship will be
fractured(Colquitt, 2001 Tyler & Blader, 200). The interactional justice
component thus supports the procedural justice component in linking the outcome to

its process.

Under the fairness heuristic theory, disputants make decisions on the fairness of
dispute resolution procedures by evaluating more than one component of the justice
system(Lind, 200J). Drawing o, thesefour dimensionsof organisation justice, this
researcherconceptualised thathe disputant® perception of fairness oérbitral
decisionmakinginteracs with dispute factors tmfluence thé perception ofarbitral
effectivenessin this study, @épute factoranclude the complexity of the dispute,
competence of the arbitratgrerceived adequacy of tlsze of the tribunal and the
approach to the presentation of evidenCenversely, fairness perceptiorciudes

the six constructs obrganisational justice, includindistribution of control, award
favourability, perceivedaward fairnessperceivedprocedural fairnessperceived
quality of the decisiomaking process angerceivedquality of treatmentThus, he
specific objectivesunde Sectionl.4 abovewere addressed bgstablishing support

for the followingmainproposition

Effectiveness of arbitration is influenced by ten key factors hanfi¢
distribution of control, (ii) complexity of the dispute, (iii) competence of
the arbitrator, (iv)perceived adequacy of treze of the tribunal, (v)
procedural fairness, (vi) the approach to the presentation of evidence,
(vii) award fairness, (vij award favourability, (ix) quality of the

decisionmaking process and (x) quality of treatment experienced.

All thesefactorsare latent variables amnderethus indirectly measured using various
surrogatesas shown imable 1.1 A more detailed discussion of how these variables
were measured is contained in Sect®h In addition, theabovemain proposition
was broken down int63 propositions based on the theoretical framework developed
in Section2.9.
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Table 1.1: List of variables and their surrogates

Variable

Surrogates

Arbitral effectiveness
Distribution of control

Complexity

Competence of the
arbitrator

Perceived dequacy of the
size of the tribunal

Procedural fairness

Approach to the
presentation of evidence

Award favourability

Perceived ward fairness

Quality of the decision
making process

Quality of treatment
experienced

CosteffectivenessTimeefficiency, Quality of the award
Nature of party representation.

Conduct of the parties.

Repeat player effect.

Thecegr ee of ar tonfdrredpowens.6 s use of
The etent ofanypre-action protocol.

Number of parties.

Nature of the cause of the dispute.

Language differences.

Cultural differences.

Number of sittings.

Knowledge

Skill set.

Attitudes.

Perceived dequacy of theise of the tribunal

Fairness of the procedwand rules

Satisfaction with the procedwand rules

Whether the arbitrator tried to be fair.

Whether the dispute was decided fairly.

Theext ent to which the tribunal sho
Ease of award recognitioapnforcementand execution.
The neticulousness of documentation.

Number ofexperts and fact witnesses.

Techniques for preparing and presenting evidence.
The iming of the expert appointment.

The iming of expert reports and witness statements.
Award value as a percentage of the clainsaunterclaim.
Perceived favourability of the award.

Satisfaction with the award.

Award relative to expectation.

Award relative to what the disputant deserved.

The etent of fairness of the award.

Award compared toutcomes for siiitar disputes

The extent to which the arbitrator decided the dispute based on facts ai
personal biases.

The extent to which the arbitrator decided the dispute without favouritism.
The extent to which tharbitrator decided the dispute truthfully.

The extent to which the arbitrator showed consistency in the application of
The extent to which the arbitrator refrained from improper remarks or comrmr
Whether the awarwas well reasoned.

The extent to which the tribunal treated disputants politely, with dig
courtesyand respect.
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1.6 Justification and Significance

Arbitration is the preferred terminal method of dispute resolutiothenstandard
forms of contract used in the construction industry in Kenya. Consequently, the
popularity of arbitration has seen more disputes referred to arbitration. However, the
confidential nature of arbitration makes it difficult to establise number of casges
nongheless the important role of arbitration in facilitating dispute resolwamot

be overemphasise#iience, there is a need for an effective arbitral process.

This needis grounded irthreepropositionsFirstly, there isarenewed quest for legal
systems to finding new and more effective ways of resolving disputes more
expeditiously and at lower cogfgluigua, 2012. Secondly, the establishment of the
Nairobi Centre for International Attoation impliesa greater interest in arbitrating
international disputes locallyfhirdly, by virtue of Article 159 of thenew Kenyan
Constitution the judiciaryis requiredto promote the use of alternative forms of
dispute resolution, including reconciliation, mediation, arbitration and traditional
dispute resolution mechanism&hus by hiring arbitrators the courts are
encouaging the use of arbitration as a method of resolving disputes prior to
litigation. All these efforts call for a proper framework for effective arbitration
make Nairobi as competitive as other established destinations for international

arbitration, such as London.

An enabling business environment requires effective dispute resolution systems
enforcing contractsKk enyads per f or manceng oontractshhas eas e
been rather dismal in the recent pastt generally improvingfrom position 151 in

2014to position88 in 2019 all out of 190 countries(The World Bank Group, 2014

2019. While the reforms implementead ithe judiciaryhave contributed to this
improvement there is little evidence to show thatbitration has implemented

similar measuresThe ease of contract enforcement is a key measure of the ease of
doing business in any countrontract enforcementelscomes important when

disputes arise, such thdisputantsrequire the assistance tifird partiesto resolve

ther disputes Poor ranking means that the regulatory environment, which includes

arbitration, desperately requires reforms.
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An effective disputeresolution system helps in achieving project objectives
Effectively resolving construction project disputes critically determines the overall
project cost and ensurdise satisfaction of relevant partiégdwang & Yau, 201k
Documenting the effectiveness ofconstruction arbitration is likely to help in
providing feedback to the construction industmyareas that contribute toward slow,
costly, and unsatisfactory arbitral awardSuch feedbackshould (i) enable
participantsto focus on measures that enhance chances of success so that the
resolution process becomes meficient, and(ii) help participants tavoid pitfalls

that make the process ineffectivénis information is crucial to the partiest only

before they make #hfinal decision to refer their disputésarbitrationbut also as

theymake crucial decisions during the arbitral process.

Finally, the study will help in bridging the gaps in knowledge by contributing to the
academic and professiondebate on thdactors influencingthe effectiveness of
arbitration A key requirement for doctoral studg an original contribution to
knowledge(Phillips & Pugh, 200p Thus,findings arishg from this studywill add

to the depth and breadth of knowledge in the subject of arbitral effectiveness.
1.7 Scope and Limitations

The work presented inhis researchis based o the construction industryThe
underlying reason fothe choice of the cost ructi on i ndustry
occupation, which has exposed him to the way projects within the industry are
executedand the way construction arbitration is undertakeonstruction projects
involve significant investment sums which when entasthgledisputes, can adversely
affect not onlythe parties involvedbut alsoother players in interconnected sectors

As Stipanowich (1996pbservedfithe construction industry repesgts not only the
cutting edge of experience with dispute resolution processes but also the spearhead
of experimentation with mechanisms aimed at avoiding disputes by attacking the
roots of controversy(p. 68. Contactual disputes arbdted in the construction
industry, therefore, provide a solid foundation on whiglconducta study orthe

effectiveness of arbitration
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The geographical scope wdimited to Kenya There arethree reasons for this
choice Firstly, the institutionhostirg the research is based in Kenya, giving the
researcher themuchneeded proximity to thestudy participants Secondly, the
researcher has extensive experience I
almost twodecades, giving him a clearer picture of the way the industry operates
Thirdly, in terms of party autonomy, Kenya represents one of the many countries
within SubSaharan Africa experiencing a clear disconnect between the strength of
her legal provisionsind arbitration practice on the groufidhe World Bank Group,
2010. Therefore, lhe country is strategically placed to provide leadership in solving
problems afflicting arbitration practic&incearbitration is globally recognised as a
method of dispute resolution, and dsmonstratedater in the literature review
section challenges experienced in Kengaay be like those experienced in other

countries Their incidence, however, cowgry from country to country.

Disputes in other geographic locations are different ts=caf differences in social
norms and values, and hence, the relative weights of the selection factting
various dispute resolution techniqueay lead to the display of different patterns of
behaviouCheung & Suen, 2002In addition, construction claims encountered in a
particular country can be influenced by the claim category heads that are permissible
and common under the prevalent conditionscohtract(Kumaraswamy, 1997
Further, there is no one best way of dealing with disputes, as often they are different
in scale, complexity and nature; therefore, in deciding which dispute resolution
strategy to apply, therés a need to take into consideration various technical,
political, financial, social, economic and legal fact@beung & Suen, 2002
Therefore, dispute resolutionrgblems inherent in Kenya may display an
environmental pattern that iguite differentfrom patterns experienced in other
territories where similar studies have been conduci#ais countryspecific
differences may warrant furtheesearchwork to be donen different countries in

order to make the findings specifically applicable to the situationssuah
countriegMante, 2014

Finally, this research is limited to disputesttled throughhe domesticarhtration
process only The rationale forthe choice of arbitration is that it is the only

alternative dispute resolution methodlwé clear legislative framework, suchtae
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Kenyan Arbitration Actand corresponding Acia several other countries. Such a
framework ensures thgtrocedural rules intended to protect the public govken
process and outcomdt, therefoe, provides a final,enforceable,and binding
outcome of the dispute whose effectiveness can be readidsuredNonetheless,
the domestic aspect of arbitration was selected to erisom@ogeneity in the

applicable law.
1.8 Assumptions

The following assumtionsguided this study

1. Thatthe parties have agreed on the location for the proceed8egion 21
of the Kenyan Arbitration Acgives parties the freeth to agree on the place
of any hearing or meeting. Isithus assumed that upon such agreement,
parties have considered all possible implications of this choice and hence the
factor does not have a bearing on the effectiveness of the arbitration.

2. That thecasesconsideredn the study are based on awards thatket the
minimum requirements as to the form and contents stipulated in Section 32 of
the Kenyan Arbitration ActThese include ensuring that the award is in
writing, is signed by the aitpator(s),is dated,andis delivered to each party
However, thisresearcheiconsiders reasons accompanying the award as a

maj or f actor t hatperoepion ofianbifral effextivaness.a p ar |
1.9 Operational Definitions of Key Terms

Whenever ged in this thesis, thdollowing terms shall carry the indicated

definitions

Alternative dispute resolution (ADRalso known as appropriate dispuésolution
refers to the set of neadversarial techniques developed to resolve disputes, such as
mediatbn, adjudication,and dispute review boar@€heung & Suen, 200Zebken

I, 2006).

Arbitral effectivenesshee xt ent t o which arbitration fu
terms of the timeefficiency, costeffectivenessand quality of the awardRisse,
2013. Someparticipants in the arbitral process may interpret the arbitral process as
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being effective while others may interpret the same process as being ineffective,
depending on wéther their emphasis is on timfficiency, costeffectivenessand
quality of the avard or any combination of the three indicatdiseresearch uses the

terms arbitral effectiveness and effectiveness of arbitration interchangeably.

Arbitral efficiency the ratio of inputs to outputi the context of arbitration, inputs
refer to the tne and cost spent on arbitration, from the time commencement of
proceedings to settlemefiRisse, 2018 Outputs refer to the@wards.Proceedings
commence when one party writes to the other party to notify that other party of the
dispute and to request that party to appoint or to concur on the appointment of an
arbitrator.

Arbitration: the method of dispute resolution where the dispute is referred to a third
party neutral whose determination is final and binding to the dispytdntgua,
2012.

Arbitrator: thethird-party neutral appointed by the disputants to resolve their dispute
with finality (Muigua, 202).

Competencethe set of knowledge, skills and experience embedded in the arbitrator,
which are the minimum standard required to resolve the dispute to the satisfaction of
the disputant$SPIDR Commission on Qualifitan, 1989.

Complexity of the disputeghe easeof resolving the disputeA dispute may be
complex because it requires interpretation of the contoadbecause it consists of
several issue@Hinchey, 2012Hinchey & Perry, 2008Park, 201).

Contractual dispute disagreement over a claim between parties to a
contact(Kumaraswamy, 1997 It includes disputes between a contractor and the
employer but does not includabour disputes between the contractor or employer

and their employees.

Control: the extent to whiclparticipantscan director influencethe process or the
outcome of the arbitratn procesgThibaut & Walker, 1978

Costeffectivenessthe ratio of the funds spent to resolve the dispute ftben
commencement of proceedingsrésolutioncompared tahe expected ratio or some
referent stadard(Adams, 1965 Risse, 2018 The referent standardn this case
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refers to what the disputant consideesasonablefunds required to resolve the

dispute using litigation or ADR mechanisms such as mediation.

Disputant a party to the dispute, that ithe claimant or respondent, and includes a

respondent with a counterclaif®luigua, 2012.
Fairness the measure of impartiality or bi&Soldman & Cropanzano, 2015
Judicialisation the use of court procedures in arbitrat{portese & Hemmi, 2005

Litigation: the adversarial method of resolving disputes in cd&tipanowich &
Lamare, 201

Quality of the awardsubjective measures of tlagvard in terms of its acceptability
extent to which the award sustains relationships and the extent to which the award
encourages disputants tige arbitration in resoivg future dispute§Cheung, 1999
Gross & Black, 2008

Time efficiency the ratio of the time taken to resolve the dispute frthra
commencement of proceedings tesolution compared towhat the disputant
expected or compared ta referent standai@dams, 1965 Risse, 2018 The
referent standardn this caserefers to what the disputant consid#re reasonable

time required to resolve the dispute using litigation or ADR mechanisms such as

mediation.
1.100rganisation of the Thesis

This thesis is organised into five chaptérBis chaptepresents the statement of the

problem, its justificationsignificanceand scope.

Chapter o reviews relevant literature related to the study areBhe chapter
examines literature associated with the problenthefeffectiveness of arbitration

and reviews factors influencing the arbitral process and its outdbaiso considers

the various measures of arbitral effectivenasd outlines the effects aofieffective
arbitration The chapter concludes by identifying the knowledge gap in the reviewed
literature, develops a theoretical and conceptual framework that forms the foundation

upon which the research methodologyreéned
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Chapter Three details the thedology adopted for the studfhe methodology
includes a detailed discussion of tfieresearch strategy and desidin) case and
participant selection procedure@ii) data collectionand analysigprocedures (iv)

validity and reliability considerains,and(v) ethical considerations
Chapter Four presents the findings arising ftbeanalysisof the data collected

Chapter Five presents the summary of findindggws conclusions implications

limitationsand gives recommendations on possible areas for further study.

18



CHAPTER TWO
LITERATURE REVIEW
2.1Introduction

This Chapterpresentsextant literature in the field of arbitration and dispute
resolution The Chapter discussesepious researchwork related to the research
problem andidentifies gaps in knowddge that form the basis of the studye
literaturereview covers the context in which disputes arise as well as that in which
they are resolved, witteferencdo arbitration as a method of digte resolutionThe
review alsofocuses on the factors influencing the effectiveness of arbitratawell

as some of the theories and methods applied in the stuthe @ffectiveness of
dispute resolution methods conclusion, the effectiveness obdration is theorised

to be a variable influencedirectly by five key constructs, namelyhe perceived
quality of treatment experienced, perceived quality of the deemeking process,
perceivedprocedural fairnessawardfavourability andperceived award fairnessit is

also influenced indirectly by five other constructs, including distribution of control,
the complexity of the dispute, the competence of the arbitna¢oceived adequacy
of the size of the tribunahndapproach to th@resentation of evidenc€inally, the

Chapter outlines theonceptual framework for this study.

2.2 Framework of Alternative Dispute Resolutionin the Construction

Industry of Kenya

As the most advanced econgrof the East African region, Kenya has onetlud

most robust construction industriésvailable data for the period between 2Gind

2018 shows that he industry contributed 45.6 percentto the Gross Domestic
Product(Kenya National Bureau of Statistics, 2Q1%Ithough the contribution is
smaller than that of other sectors such as agriculture and manufacturing, the industry
provides built facilities that spur growth these other sectar$hus, themultiplier

effect of the contribution of the industry to these other sectors is enormous.
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This multiplier effect requires a conducive environment in whiohconduct
business The built environment facilities created by the construction industry are

largely implemented using contract&/hen parties breaclsuch contracts, access to

justice by the aggrieved will depend on the ease of enfothimgebreachs. As an
indicator of doing businesse nf or ci ng contracts measur e
commercial disputec an b e (TeesVdorldv Badkolndependent Evaluation

Group, 2008, p. 34 This indicator s widely used by the World Bank as one of the
measures of the ease of doing business because it determines business
relationshipgThe World Bank Independent Evaluation Group, 2068&wever, it

only focuses orcontract enforcement in the judiciary, disregarding otfispute

resolution mechanisms.

Althoughits operationalisatiolmas been evolving from time to time, tmalicator is
currently made up of three measures: tioferesolving the disputecostas a
percentage of the claim valwnd quality of judicial process€fhe World Bank
Group, 201%. Statistical data shows thiat Kenya, thisndicatorhas improved from
position 151 in 2014 to position 88 in 2019, allt of 190 countrieThe World

Bank Qoup, 20142019. However,whereas the time taken to resolve disputes has
remained 465 days, the cost has reduced frompefc&nin 2014 to 41.§ercentn
2019(The World Bank Group, 20142019. While this datasuggests that cost
effectiveness has been improving, the fact that the time taken to resolve disputes has
remained static for more than five years raises pertinent questions oneteo r t s 0
methodologyHowever, the data provide a good indication of the effectiveness of the
court system in enforcing contracts, including arbitral awdnd&enya, construction
disputes are resolved in a framework consisting of several instruments and

institutions, each playing different rele
2.2.1Legal Framework

The legalframework for resolving construction disputes in Kenya consists of several
standard contracttaws, rules,and regulationsThe main standard forms of contract
for works include he International Federation of Consulting Engineers (1998int
Building Council (1999)and Public Procurement Oversight Authority (20078
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commonthread inthese standard contracts is a dispute resoiutiause requiring

referral ofarising disputes to arbitration for terminal resolution

Dispute resolution clauses in the thegandard contractshus Clause 45 of the JBC
1999, Clause 37 of the PPOA 2007 and Clause 20 of the FIDIC rEg@@ean
aggrieved party to notify the othparty of a dispute or difference arising from the
contract. If the parties faillo resolve the said disputemicably the parties are
required to refer the dispute to final arbitration by agreeintheappantment of an
arbitrator The requesting party may request the named bodies to appoint an

arbitrator $iould the parties fail to agree oretAppointment

The JBC 199%tandard contraavas under reviewat the time of carrying out this
researchOne of thenotableproposalsvasto overhaul the dispute resolution clause
not onlyto increase the number appointingbodies but also to introduce another
layer of adjudication prior to arbitratiorAdditionally, FIDIC releasedh new second
edition of the FIDIC 999 standard contragh 2017 Under Clause 21 of this new
edition, the Dispute Adjudication Board as it was known as in FIDIC 1989
changed to read Dispute Adjudication/Avoidance Board (DA@Bgernational
Federation of Consulting Engineers, 2P1This Clause delinked the claiming
processrom the dispute resolution process.

The second aspect of the legal framework incllaes and regulationsSection 159

of K e n y 2080sConstitutionencourages the use of alternative dispute resolution
mechanismsincluding reconciliation, mediatiomyrbitration,and traditional dispute
resolution Other than arbitratiorthere is no statute governing the rest of AR
methods The Arbitration Act governs the arbitration process in Kerdimended in
2009, the Act governs both domestic and international arbitratibremphasises
party autonomythus minimisingcourt interventionas spelt out in Sectior0Dbf the

Act.

Moreover the Government recently enacted therdla Centre forInternational
Arbitration Act No. 26 of 2013to establish a regional centre for international
commercial arbitrationHowever, the centre is largely viewexs an avenue for
institutional arbitration of diputes involving the government, perhaps because the

government has been dissatisfied with outcomes arisingdbhwocarbitrations.
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The last aspect of the legal framewdskhe rules Majority of thead hocarbitrations
in Kenya are conducted under tBbartered Institute of Keny&(Arb Kenyg 2012
Arbitration Rules. However, the NCIA has recently establishedhe NCIA

Arbitration Rules 2015to govern institutional arbitration.

Additionally, Section 40 othe Arbitration Actrequires the Chief Justice to make
rules for the recognition and enforcement of, and setting aside of arbitral awards;
stay of legal proceedings and edlurt proceedings under tiAet. While Rule 9 of
the Arbitration Rules 1997 indicates that an application for the recognition and
enforement shall be made by way of Chambem$&ons, the procedure for
enforcenent is still governed by the Civil Procedure Rul281Q Although thee
Rules contain a specific section dealing with arbitratidihe procedure foaward
enforcement is similar to that of a judgement or court dddreegbor, 2013 This
means thathere is no special court to haaa@rbitral awardsin addition, the courts
do not accord such awards apyeferential treatmentThus, these awards must
follow the court calendar, whictonsidersother matters before the coufhe effect

is a lengthy and costly process of recognisarmjorcing,and executingwards
2.2.2Policy Framework

The policy framework on alternative dispute resolution in Kenya is rather A¢an

the time of conducting this reseaydtvo policies were being developddrstly, the

draft Construction Industry Foy r equi r e s t he Government
Alternative Dispute Resolution mechanism within the industry with various
stakeholders to allow for out of court resolutions that will save on time and
finance® (Republic of Kenya, 2018, p. 14Although there exist ADR mechanisms

in the industry, it is not clear which other mechanisms the policy seeks to achieve
Neverthéess, the policy recognis¢he need for efficiency in the dispute resolution

process.

Secondly, the NClAeleased draft ADR policy that recogniseseveral challenges
in the arbitration practice, includirtggh costs, judicializationjelays occasionedyb
unethical behaviourunregulated practice and unstandardised curricNamrobi

Centre for International Arbitration, 2019 However, the policy statements
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encapsulated in the drafb notseem toadequately address these challengésts,

the policy requires further wotk help in improving arttral effectiveness.

2.2.3Institutional Framework

The institutional framework in Kenya consists of several institutions that either
facilitate or support ADRFirst isa supportive court systethatencourages minimal
court interventionas encapsulated under Section 10 of the Arbitration Act
supportive courtis likely to encourage continued use of arbitration as a dispute

resolution mechanism.

Secondy, thereare the various institutions that play a role in the appointment of
persons to resolve construction disput€ee multiplicity of contract documents
articulated under thisSedion 2.2 requiresinstitutions such as thérchitectural
Association of KenyaAAK), Institution of Engineers of Kenya (IEK), Institute of
Quantity Surveyors of Kenya@SK), ClArb (Kenya Branch)and the NCIA to
appoint arbitrators, adjudicagrmr mediators in instances whdbee parties have
failed to agreeon the appointmentThese institutions maintain a panel of such
arbitrators,adjudicators,and mediators from which they make such appointments
Their compliance with the provisions of the arbitration agreemeayt encourage
parties to use arbitratiori they appoint arbitrators with the right competence to
handle the dispute at hand

Thirdly, there are institutions involved in the training of araiors and party
representativesThe CIArb (Kenya Branch) remains the most active institution on
this front, by not only having a clear training curriculunbut also encouraging
continuous professional developmeio achieve this goal, ibrganigs seveal
seminarsworkshops,and conference®ther institutions include thKenya School

of Law and the various universities involved in training most party representatives
Such training and continuous professional developrsaotld churn outompetent

arbitratorsand party representatives
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2.3 Organisational Effectiveness and Arbitration

Existing literaturediscusseshe effectiveness of arbitratiowithout providinga clear

definition of the conceptManagement scholars have associa#dctiveness with
organisations, hence the termrganisational effectiveness® whi ch ref er s
al i a, t he effici encypracdssesqind the degreg gorwhishat i o n
the organisation realises its go&Bameron, 1982 Daft, 2010 Yuchtman &

Seashore, 1967 The concept of organisational effectiveness mayapglied to

arbitration by firstviewing an arbitration casgot only as an organisatiolut also as

a system.

The view of an arbitration case as an organisation is not farfetdhearganisation

is defined asa goatdirectedsocial entitythatis designed as deliberately structured
and ceordinated activity systems linked to the external environr(i@akt, 201Q. It
consistsof people and their relationships with one ameatiThese relationships
emanatevhen people interact with one another to perform essential functions that
help in attainng goals These goals explain the existence of the organisation and
define the outcome the organisatgaeks to achieve.

An organisatiorcan also be viewed assysém of interacting elements that acquires
inputs from the environment, transforms them and discharges outputs to the external
environmen{Daft, 201Q Yuchtman & Seashore, 1967An arbitration case has
similar attributeslt consists ofvarious people, including the arbitratbine parties

party representativegact witnessesand expertsinteracting albeit in atemporary
matrix organisationastructureto hdp in resolving the disput& herefore, principles

of organisational effectiveness can be appimaginativelyin arbitration to improve

the dispute resolution process and/or results.

Seven models of organisational effectiveness have been advanced in management
literature(Daft, 201Q. These modelsare chssifiedinto two broad categories: the
contingency effectiveness and the balanced effectiveness matelsontingency
effectiveness models include the goal model, the resdased model and the
internal process model while the balanced effectivenestel®s include the strategic
constituencies model, the competing values model, the legitimacy model and the
ineffectiveness mod€Cameron, 1982Daft, 2010.
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The goal modeldefines organisational effectiveness as the degree to which an
organisation realises its god&Bameron, 1982 Daft, 201Q. It identifies an
organi sati onds ssesliow wdlthegooganisationattaohs sackh goals
The systems approach defines organisational effectiveness as the ability of the
organisation to exploit its environment in the acquisition of scarce and valued
resourcesThe resourcéased approach obses/the beginning of the process and
evaluates whether the organisation effectively obtains resources necessary for high
performancelts goal is to obtain and optimally exploit scarce resources from the
environment The internal procesmodel examines inteal activities and assesses
effectiveness by indicators ofnternal health and efficiencyThe strategic
constituenciesnodel is concerned with the extent to which stakeholders are satisfied
with the organisation while the competing values approach cambdiverse
indicators of performance useby managers and researchersese definitions
suggest that organisational effectiveness is to a large eytahioriented Thus,

goals form an integral part of the effectiveness of an organisation.

Effectivenessvaluates the extewf attainingmultiple goals An organisation may

have multiple goals, the most common of which are cost minimisation or profit
maximisation To realise these goals, the organisation should operate efficiently
Efficiency isnarrower in scope and is associated with the internal environment of the
organisation, but it may influence the effectiveness of the organisétioefers to

the numberof resources used to produce a unit of output and can be measured as the
ratio of inputs to outputgDaft, 2010). The goal of arbitration is to resolve the dispute
satisfactorily,in a timely and coseffective mannerTherefore, in the context of
arbitration, effectiveness refers to the degree to which arbitration efficiently resolves

the dispute to theatishction of the disputants.

The concept of organisational effectivenessomplex Handy (1999)points out

thatit consists obversixty indicatorsvested in the organisation, itsdividuals,and

the environment within which the organisation operafd#ss multidimensional

nature of organisational effectiveness lends the concept to humerous approaches to
its measuremer{fCameron, 1978 Cameron, 1986 Daft, 2010Q. Arising from
difficulties associated with its measuremenfameron (1986)argues that

organisational effectiveness is a probldnven construct, rather than a theory
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driven construct. He adds that the multiplicity of existing modelsipdiss the
development of any single theory addressing the concept of organisational
effectivenessThus, the criteria chosen by one perst@pends on the context in

which he evaluatesffectiveness ancepresentstht per sonds values

Thearbitration caseepresents perfect context in which the values and biases of the
participants create room for varying but conflicting criteria for evaluating
effectivenessJust like a projecbrganisation the arbitration casées a temporary
organisatn created with a goal of resolving the disput¢hile the organisation
consists of distinct entities with loyalties to their respective {ugces, theentities
have a duty to work as a team towaalsatisfactoryresolution of the dispute
Therefore, hey must have a common objective athieving the organisational

effectiveness of the arbitration case.

However,eachentity hasa different view of the organisational effectiveness in the
case While the claimant may be keen on speedy resolution of teputh, the
respondentin the absence of a counterclaimay engage in delaying tactics aimed

at stalling the resolution proces3onverselywhile interested ithe efficiency of the
proceedingsthe arbitrator with the aim of avoiding award challengeay limit his
intervention in such a process where interests diverges tensioncalls for the
cooperation of all participants as the arbitrator tries to balance between actions
intended to achieve efficiency and actions #raancedue processThroughout the
arbitration process to its logical conclusion, participavitsbe concerned about the
fairness of the decisiemaking procesHence,there is aneed forthe effectiveness

of the process and outcometbé arbitrationcase

2.4Dimensions of Arbitral Effectiveness

The dfectiveness of dispute resolution methodss as multidimensional as
organisational effectivenesslt is a variable consisting of several surrogates
including speed, cost, the extent to which the method preserves relationships,
openness and fairness, flexibiliggluntarinesscreative remedies, degreembcess
control, confidentiality, expert determiner, satisfactory outcorard finality and
enforceability of the decisiofCheung & Suen, 200Zheung et al., 200Zebken
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II, 2006 Harmon, 2003Lu et al., 2015Risse, 2013Stipanowch & Lamare, 2014

Torgbor, 2013 These surrogatesa r e critical t o di spu
justice(Muigua, 20153 Apart from speed and cost that stand out as distinct
surrogates, the resire associated with the extent to which disputants are satisfied

with the awardPerspectives of each of these surrogates alevase as the number

of studies conducted dheeffectiveness of dispute resolution techniques.

2.4.1Cost-effectiveness

Costeffectiveness can be determined by summing up all direct transaction costs
relating to resolution of the dispuges a proportion ofthe chim value counterclaim
valueor award In the context of disputes, the cost of resolving the dispute refers to
the total cost involved in reaching a settlem@ftieung & Suen, 2002 Cost
effectiveness is the ratio of this cost to the awaflie This ratiois rooted inthe

equity theory, which relatethe ratio of outcomes and inputsf participantsin an
economic exchang@dams, 196h Higher i nequal ity bet ween
proportionscreats a feeling of injustice and a sense of deprivatidhis is the
essence ofhe equity component dafistributive justice, which demands fairness in

the allocation of resourcesand the relative deprivationcomponent which is
concened with the unfair violation oéxpectations(Adams, 196k Therefore, to
achieve equity in arbitration, thereameed tocreate a propdpalancebetween the

ratio of costs incurred by the disputants amel butcomes derived from the arbitral

process.

This balance requirgzarticipants in the arbitral process not otdyaim at efficiency

in the proceedings but algo follow due processin this regard, ansumers of the
arbitration process havelagitimate expectation of a fast and highality process
conducted at a low prid®ees, 201p Unfortunately,arbitration rarely achievehis
objective in relation to cosFor instance, arbitration @& dispute involvinga large

scale construction projeen Egypt was found to be cesteffective(El-Adaway et

al., 2009. Similar observations have been mad&audi ArabigAlshahrani, 201).
Costeffectivenessequires participants to conduct themselves in a way that ensures

unnecessary costs arenimisedto enhanceeffectiveness
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The cost of arbitratioconsistsof two components: direcr objectiveand hidderor

subjective costs a portion of both of which may be necessary or unnecessary
Gebken Il and Gibson (2006pserve that drect costscoverhard costs incurred by

parties Theseinclude(i)t he cost of the arbitral proce
feesmostly charged at an hourly rai@) administrative cost relating to the cost of

the venue (iii) legal feesconsisting of the cost of preparation, discovery, hearing,
registering or setting aside the awand (iv) expert feesonsisting of the cost of
deposition, investigation and analysasd preparatiarAs a shared cost component,

the arbitratoroés fees and administrative
panel but reduces with the number of parties invalPadties can share or lvdheir

own epert fees depending on how the expert is appoirid@@ct costs vary from

dispute todispute andcan thus be minimised by the way tparticipants conduct

arbitration proceedings.

Legal fees constitute a significant portion difect transation costgNewmark,
2008. Studies have shown thsiichlegal fees may constitute up to 75 percent of
the transaction cost of arbitrati(Gebken Il, 2006Mistelis, 2004 and as high as 82
percent in international arbitration and domestic arbitration in some
jurisdictions(International Chamber of CommerG®mmission on Arbitration Task
Force on Reducing Time and Costs in Arbitration Report, RO0lYese high legal

costs can possibly be attributed tothg¢ udi ci al i sedd nature of

Resolving contractual disputes through arbitration giges rise to hidden costs that
are generally difficult to quantifyrhese costs includbe effect of the dispute otine
morale of poject staff and their relativeandlost company momentu&ebken 11,
2006. Other relevant costsclude contracto&reputation damagavhich affects
their bidding competitivenes®wner® reputation damagehich attracts premium
rates from contractorsrust damagewhich results in higher supervision cqgsts
expenditure spent ofavourablemeasures taketo amicably resolve disputeBme
loss of claim personnel, project delayhich may result in loss of venue and
difficulty in executing judgmentf_u et al., 201} delayed recovery of money thus
affecting investment and/or increasing financial cesgined business relationships
that may affect other running and future projedsd the cost of emotional

stresqGebken II, 2006 Lu et al., 201% Theseunnecessargonsequential costs
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carry an emotional componergnd hence have a significant bearing on the
disputanté perception of the effectiveness of arbitration as a dispute resolution

mechanism.

Studies such aBlistelis (2004)have established that cost is the worst characteristic
of international arbitrationYet such high cost is an impediment to access to
justice(Fortese & Hemmi, 20155chmitz, 201D Cost ineffectiveness arises due to
lack of effective sanctions from arbitrators who may be more concerned about the
enforceability of their awards than the efficiency of the proceedifiyss,there is a

need for a prper balance between the ce$fectiveness objective and the need to

follow due process.
2.4.2Time Efficiency

Disputes take time to resolve, withrse disputes requiringnore time tharothers
Dispute resolutionime refers tothe period taken to resolwbe dispute, from the
time oftherequest for appointment of the arbitratorthetime of settlement oy n a |
writ of execution attaching assgetshichever comes firgChaung & Suen, 2002
Such period includes time spent on document producton time and effort
involved in expert investigation and analy@i¢iezel, 201). However time
efficiency refers to such dispute resolution time in relation to a referent standard,
such as thdime taken to arbitrate similadtisputes,or the time taken to resolve
similar disputes using other dispute resolution technidtuéss been recommended
that arbitration should not take more than six moffastese & Hemmi, 2015
Risse, 2013Rivkin & Rowe, 2015%.

Time efficiency in arbitration depends on several factGtseeung and Suen (2002)
argued thathe speed of resolving disputes depends on compleguigntum,and
number of disputant€omplexity is associated with the simplicity tbe dispute A
complex dispute requires more time to resolve than a simple dispusenple
dispute that takes as much time to resolve as a complex disgirte imefficient
Quantum refers to the monetary size of the disputargedispute may result from a
series of issues that require time to scrutinise and redolvay also involve a few

issues requiringime to interpret The number of disputants refers to the parties in
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dispute The higher the number of disputants, the longes likely to take tosettle
Thus achieving time efficiency requires participants to pay attention to the factors

that are likely tampact on the resolution time.

A qualitativeanalysis of 22 arbitration cases involving public sector projadtdia
established that arbitration generaibpk longer than desireMoza & Paul, 201)
Similarly, a case study involvingispute resolution ira largescale construction
projectin Egypt established thatbitration was characterised by delégsAdaway

et al., 2009 Although these studies suggest that arbitration remains lengthy, none
was conducted in the context of Kenya, whose construction industry is characterised
by factors that may not necessantyrror those of these countries

2.4.3Quality of the Award

Both time efficiency and cosffectiveness are aspects of efficiency, but that is not
what parties want moghNewmark, 2008 Parties arelao keen on the qualityf the
award Bush (1988)conceptualised the quality of dispute resolution processes and
outcomesas consising of five latent variablesbroken down intdfifty indicators
However,some of thendicatorsoverlapped across thariables lending credence to

the caution byTyler (1989)that a long list of quality criteria for evaluagj dispute

resolution programmes renders the evaluation process unmanageably complex.

Consequently, the evaluation criteria were classified into four categories: economy
and speed interpersonal climate, outcome quality accuracyand community
perspective¢Brunet, 1987 Tyler, 1989. Economy andspeedare factors of
efficiency while the interpersonal climate addresses the extent to which the
resolution process maintains relationshgmong the disputant®utcome quality is
concerned with the objective assessment of the award and may be evaluated in terms
of di s put anCosdunitypdrspectiveealtwithdhe extent to which the
technique stimulates social change througmpe@werment of the disadvantaged
According toLind et al. (1990) managing the time and cost of arbitration does not
necessarily enhance feelings of satisfaction pacteption ofprocedural justice
Thus,the effectiveness of arbitration extends beyahe efficiency of the procedure

used.
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The organisational justice perspective of disputing behawdroducedin Section

1.5 above demonstrateghat disputants react to outcomes basadthe extent to

which the outcomesatisfy the criteria developed under fbar-justicedimensions

Satisfaction with a dispute resolutidechniquedepends on the disputagts r ol e i n t
process (controllthe behaviour of the neutréCrowne, 2001Lind & Tyler, 1989

and satisfaction with the outcomnla this regard, parties are generally more satisfied

with outcomes arising from approaches where they exercise greater control over the
outcome Unfortunately, maintaining complete control over outcomes in adversarial
approaches such as arbitration is difficiltonsequently, parties suchadversarial
approaches seek greater process control on the assumption that suchvatntr

influence the outcome.

Severalfactors determine the quality of the awaBbme of the mai determinants
include thevalidity of the award its fairness acceptability to the partig®BA
Section of Litigation Task Force on ADR Effectiveness, 3083d the extent to
which the award maintains business relationsf@eung, 1999 The governing
law or aspects of the common laletermine he \alidity of the awardSection52 of
the EnglishArbitration Act and Section 32 of the Kenyarbitration Act dealwith
the form of the awardhcluding he date, reasons, signaturgsjdical seat of the
arbitration andts delivery. These f actors determine dispu
award(Gross & Black, 2008 Stipanowich, 2012 When these provisions are
complied with, an arbitral award carries the trappings of a final amding award,
enhancing the effectiveness of arbitratama dispute resolution techniq(€orgbor,
2013. An award that does not comply with these requirements thas be
challenged in a competent cqurhcreasing the timend cost of resolving the

dispute

The quality of the awardhay also be determined by its perceived fairnegavard
fairness otherwise known as outcome fairness in distributive justice literagfegs
to disputant8 r e doptheein pereeptions dhe extent to which the award complies
with rules or standard$oldman & Cropanzano, 2019yler, 200Q. Disputants
may chmse the applicable rulgis default of which the governing law dictates what
may constitute a fair outcomédiowever standards maye eitherobjective or

normative Objective standards may be determinedcbynparing an outcome to a
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referent standard eslated in concludeddisputes having similar characteristics

Such standards thus compare the outcome of one dispute to another dispute within
the same dispute resolution methétbwever, no two disputes display the same
characteristicsThe normative starad compares a dispute resolution outcome to an
outcome thatparties could obtain from an alternative methodnfortunately,
disputants have no basis for establishing whether they could have obtained more
under the alternative meth@@yler, 1989. Thus, the absence of weéstablished
standards compromises the determination of the qualitydigpute resolution

mechanisms.

The finality of arbitral awards implies that dispuantay voluntarily comply with

the award even if thheconsiderthe awardo beunfair. In this case while the award
remains unsatisfactorgccepting an award perceived to be unfair minimisetme

and cost of resolving the disputdowever, the outcome of aediation process
comparedavourably with a consent awardsultingfrom arbitration, both of which

are mostly considered satisfactory even though they are a product of perceived
coercion and pressu(&yler, 1989. When disputants find @ch outcomes
satisfactorytheir commitment to comply with the outcome voluntaghljhancsthe
effectiveness of the resolution techniques.

One or more disputantsiay also challenge ordecline to comply with the award
voluntarily if the disputant(s)perceivethe award to be unfaifThis challenge or

refusal to comply voluntarily ian indicatorof the extent to which disputants express

their acceptability of the awardand determines the effectiveness of
arbitration(Torgbor, 2013 Thus,the three determinants of the quality of the award

are related andthfluencal byd i sput ant sé sat i.Afsasfattoryon wi t
award means an award that is valid within the juridical context, is fair and acceptable

to both partiesHowever, tte tribunal must make thaward within reasonabliéme

and costthus the process afakingthe award matteras well

The process of achieving the awarttludes the various procedures adopted during
the arbitration Studies have shown thdisputants are not only concerned with the
outcome of the dispute resolution process, their reaction to the owtcaste
depends on thkairness of the process that led to that outc(@@uéquitt, 2012 Lind
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& Tyler, 1988. Such fairness is on&f the most significant predictors of the success
rate of arbitral decision@atil et al., 201p Generally,winnerstend to bemore
satisfied with the outcome and the process than do |as&spective of the process
and its outcoméGross & Black, 2008 Unsuccessful disputantsiay also react
positively by accepting and voluntarily complying with an unfavourable award if
they perceive the process to be .fallowever, suchlosers ardikely to exhibit a
negative reaction toutcomes arising out of procedures they perceive to be unfair
Once they learn of their negative outcomes, they start evaluatirgu#tiéy of the
decisionmaking process andhe fairness of theprocedures that ¢k to those
outcomegAibinu et al., 2011 Thus process techniques that are procedunatfgair
cannot be considered as effective achieving satfactory outcomesespecially
where outcomes are unfavourafifarmon, 2003. Hencedi sput ant sé perc
procedural fairness depends oantcome favourability perceived outcome fairness
and perceived quality of the decistaraking process

Disputants evaluate their relationships and their perception of dispgm@utien

methods on the basis of the outcomes they re¢eiad & Tyler, 1988 and on their
perception of the fairness of the procedures (Ebibaut & Walker, 197p Time-

consuming and costlputcomes fracture shcrelationshipsAccording to Thibaut

and Walker (1975) 0 o n e ja &imstofithe legalbprocess is to resolve conflicts

in such a way as to bind up the social fabric and encourage the continuation of
productive exchandm67bSuchwetiruation isrethshrinéddnu al s 0
the waydisputants sustain their relationships after the dispute is resdhviskd, a

global survey conducted to elicit perceptions and experiences of corporations in
enforcing awards and settling disputes established that corporations that opted to
settle thai disputes before the arbitral award was issued were mainly motivated by

their desire to maintain business relationships, weak cases and the need to minimise
cost and delafPr i ceWat er houseCoopers & Queen Ma
2008. Therefore, disputants are more concerned about the extent to thieich

resolution of their disputamay sustain their relationships

Another aspect of the quality of the award is the extent to which the award motivates
disputants to recommend arbitaatias a method of resolving future disputsople

make longterm judgements about groups based on the quality of outcomes they

33



receive from the groups, across situations, relative to outcomes from alternative
groups and the degree of resources investetthe grougTyler & Blader, 200).

Thus, if arbitration can be taken as a group, then disputants are likely to recommend
it as a method of resolving future disputes if they are satisfied with its aweatus;

can trust the arbitrator and if such awards compare favourably with outcomes likely
to come from other dispute resolution mechanisms. The quality of such outcomes
enhances commitment to arbitration as a dispute resolution m@&@hmzkner &
Wiesenfeld, 1996

Most of theprevious researctsuch adMistelis (2004)and Stipanowich and Lamare
(2014) have been concerned with pwossolution evaluatins of counsel or
arbitrators, with ery few studiesevaluatingactual dispt ant sé sati sfac
dispute resolution procedures. In one stugyalitative data analysis of school
education mediation casésund that disputantvalue the mediation process for its
procedural justice and its outcorfWelsh, 2004 Further, astudy conducted to elicit
opinions on the effectiveness of securities arbitration found that majority of
customers wereaot only dissatisfied with outcomebut also indicatedhat such
arbitrationwas very unfair when compared withigation (Gross & Black, 2008

This finding confirms the longheld perception that arbitration remains an ineffective
method compared to mediation and surprisingly, litigation, whose shortcomings

arbitraton was to cure.

A |l ongitudinal s t ex Gnte(prte-bxpetience)nandx postpast us er s
experience) perception of their satisfaction with dispute resolution procedures used
established that parties that were more attracted to-ghnty contol over the
outcome, process and rules were more satisfied with the outcome when they used
adjudicative procedurgShestowsky & Brett, 2008 In addition, theresearchers
found that contractual disputantslvad business relationships and hence tended to
prefer procedures that granted them contnetr the outcomeprocess,and rules
However, theresearcherselied on a sample of 44 cases in which only 38 reported
the procedure used to resolve the displrieaddition, contract claims constituted

only 12 percentof the sample, the rest covering a wide ranfieases including
medical or legal malpractice chas, personal injury claims, intentionedrts, and

property damage claimEinally, the study considereohly one arbitratiorcase The
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rest were negotiation,litigation, and mediation Thus, its findings are of limited
application to the effectiveness afbitration as it relates to contractual disputes

construction

2.4.4The Magic Triangle

The three measures of arbitral effectivenessadireelated in what Risse (2013)
refersto asthé ma gi ¢ Figuie 2.t dhdws thatdjusting any of the corners

of the triangle is likely to affect other measurksother words, processes aimed at
efficient proceedingswhich deal with the time and cost of theogeedingsmay
compromise the quality of the awalidinchey, 2012Lind et al., 1990Park, 201).
Consumes of arbitrationshould considerboth cost and time as integrab the
achievement ofquality awards (Risse, 2018 This approachrequiresa proper
balance between the threeasures: thaparticipants can compromisgnecessary
processes and procedures to save time and Thist delicate balancgetherefore,
suggests thaparticipants can achieva highquality award by using standard
processes and procedures without amendsnénit at considerable time and cost to
the partiesThe three dimensions must not always be discordant with one arather
this regard, arbitration can still be efficient and equitable in the r@suwiber, 2011
Welser, 2014 Hence, participants must exercise care when making decisions about
procedures by considering the impact of such decisions on the three dimensions to

achieve the fairest outcome in the most efficient manner.
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Cost efficiency

Figure 2.1: Measures of arbitral effectiveness

(Source: Modified from Risse (2013))

These dimensions guide parties in the choibey make in arbitratiarResearchers

have onductedseveral studiego elicit the opinions of s on their preferred
considerations in the choice of arbitration as a dispute resolution techhigumost
important criteria vary, for examplsurveys on domestic arbitration have identified

a fair and just resu{Naimark & Keer, 2002 and time and cogBtipanowich &
Lamare, 2013 On the contrary, international arbitration surveys hsingled out
flexible proceduréMistelis, 2003, right to appoint an
arbitratorPr i ceWat er houseCooper s ofélonfon,e28l8 Mar y &
confidentiality(Norton Rose Fulbright, 20)%nd enforceability of the awa(@vhite

& Case & Qumversity dflhondorg 2016 However, there is lack of
consensus on the most important criteria within and between both categories of
arbitration, as these findings display some semblance of inconsistency
Consequently, the difficulty in ascertaininghat parties value most in arbitration

complicates the process of seeking solutions to the problems afflicting the practice.

2.5 Effectiveness of the Arbitral Process

A proper understanding of the historical development of arbitration isabksved

by classifying satisfactory and unsatisfactory situat{@eslaver, 1933 Satisfactory
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situations include circumstances where arbitration bagn effective while
unsatisfactory situations include instances where dismuthave suffered the
consequences of ineffective arbitratiomhis section examineghe history of
arbitration in brief; highlighting satisfactory and unsatisfactory situatiotign
considers some of thsurveys that comparthe performance of arbitration to its

alternatives and concludes with a discussion on the effects of ineffective arbitration.

The history of arbitratiomlates toBiblical times during the reign of King Solan.

One of the earliest cases of arbitration can be tramdting Solomon who was
required to arbitrate a dispute between two women fighting theecustody of a
child (I Kings 3:1628, The New International VersionThe kind of dspute dealt

with atthat time wa not as complex as disputes faced later, thus it did not involve as
much time and financial resourcéfowever,to the extent that provided a solution

that was as binding and as final @saractestic of any modern arbitration, it was
satsfactory.

In traditional societies, for instance, kings and village eldeiped in resolving
disputes in their areas of jurisdictiddne of the methodsidely used irdealing with
inter-ethnic disputesn these early societies is walvhile it remains pevalent in
some communities, it is one of the primitive routes to dispute resalufiois
method & dispute resolution leaves losers disillusioned as winners celebrate the
outcome of the effort. It thus provides a solution that leaves some disputants
satisfied and others dissatisfiedls civilisation set inJaws wereestablishedand it
became necessary éstablishadministrative structures that would deal with disputes
among citizens in different parts of the wor@burt systems were thus set gjving

birth to litigation.

These courts dealvith criminal and civil matters according to the court register and
with time, the number of cases increagedlevels where delayand high costs
became commo(Wolaver, 1934 The greatestulprit in this situation was civil
disputes Delays, escalating costs, unending appealsfractured relationships,
industrial unrest,the complex nature of litigatioand the technical nature of
commercial disputesyhich judges found difficult to deal witlpushedcivil litigants

to reflect on alternative ways of resolving theirpdiges, giving rise torhitration to
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addressthese shortcoming®\bernethy, 1984 Brooker & Lavers, 1997Wolaver,
1934). However, from time to time, arbitration became®ictim of its own ceation,
suffering the same fate as litigation due itmreasedqudicialisatiord(Harmon,
2008.

Ineffectiveness of arbitration became an active subject of debate among practitioners
during the midtwentieth centuryFor instancethe escalating cosif amitration in

labour disputesind measures to contain such costs wleseussed duringne of the
earliest conferences of the National Academy of Arbitrators in the (WW&dcock,

1959. Ever sincethe debate on how to improve the effectiveness has remained an
active subjectin conferences, seminars and reseaadrganised or sanctioned by
leading arbitration professional bodi@géewhall, 2012 Sussman & Underwood,
2011). The common denominator has been how to make arbitration live up to its

aspiration as the best alternative to litigation whose pittassestablishedo cure.

2.5.1Arbitration and L itigation

Several studies depictlatration as a popular method dispute resolutiorA global

survey involving 763 respondents found that in resolving doosder disputes, 56

percent prefer to use international arbitration whilep@4centprefer to combine
international arbitration with other ADR techniqugéh i t e & Case & Quec¢
University of London, 2015 In addition, at least 84 percent of the respondents in the
construction industry believed that arbitratiwaswell suited to resolve international
disputes within the industffP r i c e Wat er houseCoopers & Quee
London, 2013 However,comparing the effectiveness of arbitration to a referent
standards a betterway of understaging its performance

Such referent standaraxludethe effectiveness of litigation antthe effectiveness of
alternative dispute resolution mechanism#hile it provides a terminal process of
resolving the dispute after the exibative methods have collapgétinchey, 2012,
modern arbitration is now roughly equivalent to litigation in time and cost of dispute
resolution(Seifert, 2005 Shontz et al., 20)1For instancesomejurisdictions rank
arbitrationasslower andmore expensivéhan litigation(Besaiso et al., 201 &eifert,
2005 Teo & Aibinu, 2007. In addition, Lande (1998)and Lipsky and Seeber
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(1998)estb | i shed t hat i ncr eas e dkers the athitratiom | i s a't
award to litigation casing doubt on the fairness of the awarthus rendering
arbitrationless favourable as a dispute resolution meti@mhsequently, arbitration

has becomdess attractive compared to litigatiOhl-Humaidi, 2014 Alshahrani,

2017 Gross & Black, 2008 Thus, the cost and time shortcomingand fairness

concerns abouarbitration have affected its attractiveness as a method of resolving

disputes.

While results of the foregoing studiesrefi e c t userso6 di minishirtr
arbitration compared to litigation, the other studies conducted during the same period
appear to contradicEor instance, laout 78 percentof the respondent® the ABA
Section of Litigation Task Force on ADR Effectiveness (2088y Fulbright &
Jaworski L.L.P. (20073urveys indicated that international arbitration takes less time
than litigation, compared to 4@8ercentpolled in the Fulbright & Jaworski L.L.P.
(2006) study.In addition, 75percentof the respondents to thulbright & Jaworski

L.L.P. (2007)survey reported that themas no cost difference between arbitmat

and litigation compared tabout half of the respondents to tABA Section of
Litigation Task Force on ADR Effectiveness (20@8pFulbright & Jaworski L.L.P.
(2006) surveys. These contradictory results not only reflect a consensusthat
arbitration carries the trappings litigation but also show thatespondents are
unsure about the difference betwdbe waydisputants should conduatbitration

and litigation
2.5.2Arbitration and Alternative Dispute Resolution

The effectivenss of arbitration has been declining compared to the effectiveness of
nonadversarial methods of dispute resolutiddonsequently arbitrdion in its
current formis classified asa traditional dispute resolution technique rather than an
ADR techniqugChong & Zin, 2012 This is because dzantages previously
associated with arbitration such as speed;efisttiveness and flexibility have been
waning over timg€Danuri et al.,, 2012Fahy, 2012 Helfand, 2015 Mante, 2014
Park, 2011 Torgbor, 2013 Professionals actively involved in the arbitral process
are clearly aware of the problem of arbitral ineffectiveness, yet nathimging done

to address the underlying issy&ees, 201p Unless the increased arbitration cost
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and times imply fairer arbitral awards, arbitrators and researchers should continually

seek ways of achieving satisfactory outcomes in the most efficienteamann

The past two decadésve been characterised by a multiplicity of studies conducted
to solicit opinions on the effectiveness of arbitration as a dispute resolution method
One of the studiethat sought theopinions of 300 corporate counsel in the USA
shows that more respondents were in favour of arbitration compared to those who
disfavoured the methddrulbright & Jaworski L.L.P., 2004 Neverthelessthe
results also indicate that more respondents favoured mediation compared to
arbitration In addition, more than twice as many respondents disfavoured arbitration
compared @ those who disfavoured mediatidRegarding costs, 7Percentof the
respondents reported cost savings in mediation compared tgedint of
respondents in arbitratiod higher proportion of the respondents also reported that
there were naostsavingsin arbitration compared to mediatioBimilar sentiments

were expressed by respondentsotber surveys conducted on the effectiveness of
arbitration in the USAGross & Black, 2008Lipsky & Seeber, 1998 These results

are indicative of the growing dissatisfaction with arbitration compared to mediation.

Two othersurveys of Fortune 1000 compan@mnducted by Cornell University in
1997 and 2011 provide further insights into perceptions of corporate counsel o
dispute resolution mechanisif&ipanowich & Lamare, 20)4 Results of these
surveys, which receed responses from 606 and 368 companies, respectigedal

that d the 1997 respondentsyer 68 percentindicated that they chose arbitration
because it saved time and mongkile about 60percentcited a more satisfactory
process and the limited extesf discovery. Onlyabout 350ercentof the respondents
indicated that they used arbitration because it prov@deatisfactory outcomd&hese
studies indicate that useveere less satisfied witrarbitrationthan they wee with

mediation.

Unless patrticipats take measures to address arbitral ineffectiveness, arbiti@tion
likely to continue suffang as emergent alternative dispute resolution mechanisms
become more popula”rbout 98 percent of the respondents to #tH1 survey

indicated that they had usenediationduring the three years preceding the survey

compared to 8Percentwho had used arbitratiqistipanowich & Lamare, 20}4
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Comparatively,87 percentand 80 percenthad usedmediation and arbitration
respectivelyin the earlier survey conducted in 19%urther, only 7lpercentof the

1997 respondents indicated that they were likely or very likely to use arbitration in
resolving future disputes, compared to &ekrcent who prefered to use
mediation(Stipanowich & Lamare, 20}4These results indeed signify the expanded

use of mediation at the expense of arbitration.

The dwinding popularity of abitration wasreflected in all sectorsincluding
construction The 2011 survey did not predict future use of arbitration in contractual
disputes, but different sectors recorded higher predicted use of mediation compared
to arbitration An analysis of tredsbetween 1997 and 201ridicates that majority of

the dispute categories recorded a significant drop in arbitratio(Stipanowich &
Lamare, 20131 On the contrary, mediation either expanded or retainecharket

grip over most of the dispute categori@hus, users seesd to have greater

confidence in mediation compared to arbitration.

In addition, Gebken 1l (2006)found that the duration taken to resolaedispute,
measured from the date of first occurrence of the dispute to its resolution, varied
depending on the method of dispute resolution used, with negotiation taking the
shortest time, followed by arbitration and mediation taking the longest. Asecan b
discerned fromTable 2.1 what remained intriguing from his findings the long
duration taken to resolve the disputddot only did highvalue claims take
consideably longer and cost significantly more to resoliet they also required
streanlined approaches like mediation and arbitratidts Stipanowich (2012)
averred unreasonable delays can jeopardise fairnessof arbitration.Hence,the

longer disputes take to resolve, the more they are likely to cost and the more a party

is likely to feel that the resolution process was not fair.
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Table 2.1: Mean transaction cost and mean dispute resolution time

Dispute resolution Median size of the ~ Mean transaction Mean Resolution time
method claim (USD) cost (USD) (days)
Arbitration 1,800,000 1,167,182 805
Mediation 1,050,000 1,212,433 991
Negotiation 250,000 330,199 582

(SourceGebken Il (2006)

Other studies have focused on dispute resolution processes and procedurgecempl

by parties to infrastructure projects in developing countfetying on qualitative

data from 56 interviewees drawn from the government and foreign contractors in
Ghana,Mante (2014)observedthat both parties were satisfied with negotiated
outcomesput the Employer was dissatisfied with international arbitration outcomes
While his study relied on the case study research design approach and hence facing
limitations on the represeniatness of the sample and generalisation of findings, it

is instrumental to the advancement of knowledge on the effectivenaskitoation

compared to alternativaispute resolution methods.

2.53 Party Autonomy and Due Rocess

A

The concept ofjudicialisat i o n 6 limked$o pdrtg autonomy as a principle that

governs arbitration practiceParty autonomy firmly places with the parties the
responsibility of establishing priorities for arbitration and translating thosatpasor

into arbitration agreenmts and subsequent decisig¢B8sipanowich, 201)) butis in

most instances at odds with values of effective arbitration praGicek, 2012

Houghton et al., 20L,3Risse, 2018 The ensuing conflict between the @i t r at or 6
desire for efficient proceedings and the
hostile environment in which theesult is an ineffective arbitral process

Unfortunately, the disputants bear the burden of the effects of such inefiessve

Many of theineffective arbitrations are characterised hynumber ofchallenges,
most of which are entertained by the arbitratut of the fear thatheir awards may
be challenged by paes for not having beengiven a reasonable opportunity to

presenttheir cass. These challenges includgiecemeal boilerplate solutions to
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procedural matters as the casegoessesfrequent challenges to arbitrators and to
the arbitral jurisdictionenforcement challengefequently extended deadlines, late
admission of fresh evidenceddisruptive tactics by couns@orgbor, 2013 These
party-driven challenges contribute to delay and expense in arbitréEorese &
Hemmi, 2015 Torgbor, 2013 Adhering to the arty autonomydoctrinecan be a
critical cog in arbitration if the parties, their representatives and the tribunal work
togetherwith the arbitratortowards realising efficient proceedin@$inchey, 2012
International Chamber of Commerce, 20Welser, 2014 Thus,there isa need for

a proper balance between enhagahe efficiency of the proceedings and the desire
of the parties to take advantage of the flexibility inherent in arbitration.

2.54 Effects of Ineffective Arbitration

Once a dispute is declared and referred tluird party, disputants resign themselves

to effects that the resolution process portends on their organisational effectiveness
Some of the effects are positive, particularly for the winning party, but even that

party shall have endured a painfully thoensuming and costly processegative

impacts of dispute redation in construction includeincreased cost of
insurancgSong, 2013 lack of future ceoperation, damage to thercd r act or 6 s
reputation and project deldlyu et al., 2015 Ineffective abitration also fractures

business relationshigBesaiso et al., 201&heung et al., 2005tipanowich, 2010

A disputant is thus likely to suffer the negative consequence of dispute resolution

whether that disputant realises a favourable outcome or not.

The damaging effect of arbitration on business relationships seems to affect its
attractiveness as a method of dispute resolutforsurvey of the Fortune 1000
companies conducted to establish reasons for use of ADR instead of litigation
indicated that oy about41 percentof the respondents preferred to use arbitration
because it preserves good relationships between disputing &tigsiowich &
Lamare, 2013 Because of the need to reduce these impacts, it is necessary to put in

place systems that ensure the entire arbitral processdicteceffectivdy.
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2.6 Dispute Factors influencing Arbitral Effectiveness

A review of extant literature revealed that fodispute factors determinehe
effectiveness of arbitratioriThese includeomplexity of the disputecompetence of

the arbitrator,perceived adequacy of tleze of the tribunal, andpproach to the
presentation of evidenc&hese factorsnay interact with the various aspects of
organisational justice including award favourability, perceived award fairness,
perceived procedural fairag,distribution of controlperceived quality of treatment
and perceived quality of the decistaraking process to influence the effectiveness

of arbitration.
2.6.1Complexity of the Dispute

Contractual disputearisefrom several causes that may resalsimple or complex
disputes. Gebken Il (2006)classified disputes as simple, moderately simple,
average/normal, moderately complex, aocomplex Simple disputes deal with
relatively straightforward issue€onversely complex disputes may involve multiple
parties and issues, multiple layers of contractual documents, conflicting sources of
contractual rights and obligationsnd multicultural consideratiorfslinchey, 2012
Overcash & Gerdes, 200Bedmond, 2016

Burgess and Maiese (200d)gue thatomponents of a complakisputetend to be
interrelated, are unpredictableand contifbute to the intractability of disputes
Complex disputes require more depositions to help in learning the theory and
approach being developed by the opporieiarmon, 2004 Arbitration of such
complex disputes is hardly efficient aretonomical,as it will depend on the
importance and value of the disp@@heung et al., 20Q02Park, 2010Wiezel, 201}.

Ulmer (2010)attributes the high cost and duration of arbitration to the size and
complexity of the disputesadding that larger disputes attt high arbitration fees

Consequently, complex disputemytake longer and cost more to resolve.

However empirical datssuggestdhatdisputes that are more complex cost ks
disputesof less complexityResearch conducted in the A$o establish the impact
of perceived dispute complexity on dispute resolution costs found that less complex

disputes cost 3percentof the original claim amount while more complex disputes
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cost 17percent(Gebken Il & Gibson, 2006 One would expect that less complex
disputes are less protracted, and, therefore, result in claims values that require
relatively less efforto prepare and defend compared to more complex disfdutes
tendency is for many claimants of complex disputes to exaggerate their claim values
to increase their bargaining power, thus the overall cost of resolving the complex

dispute remains a small pragion of the claim value.

a) Number of Rarties
The construction industry havolvedfrom its infancy stages of the masterilder
to its statuswhere the number of players involved in the entire supply chain has
exponentially grownAs the industry grows,anflict arising from group dynamics
among these participantstensifies Consequently, wdern arbitration practice is
faced with a multiplicity of highly complex disputes between an increasing number
of sophisticated and diverse participardsectly contrasting with simple disputes
encountered in the pa&kluck, 2012. This complexity is exacerbated by continuing
advances in science, technology and gérlaraw-how, making it even harder to
determine suitable procedures, increasilegnand for resources, including experts
and administrative secretaries required, with the attendant escalation in both time and
cost required to resolve such dispui€beung et al.,, 2002 0Odoe, 2014
Stipanowich, 2010 Wiezel, 201). Hence there is a need to develop an
understanding of the effect of such complexity on arbitral effectiveness.

The number of parties involved in a dispute can raise jurisdictional challenges that
may stall,delay,or increase the cost of resolving the disp@enerally, arbitrations
involving multiple parties are more complex in terms of proceedings, thus take more
time and are more cost{(fheung et al.2002. Where the disputes have distinct
arbitration clauses, part of the time and cost is spemtetermining whether the
disputes should be consoliddtéo save time andost and to produce consistent
awards(Redmond, 2016 Thus, partiesmustchoose between proceeding with their
disputes as distinct arbitrationwith the attendant increase ihet time and cost
involved and the risk of getting inconsistent awardgainst consolidating the

disputes forconsistenand effectiveoutcomes
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b) Nature of the Cause
Another factor that determinebet effectiveness of the resolution approach is the
natureof its cause Simple disputes entail simplguantum claims while complex
disputesrequireanalysis of complex facts and their interpretation in the context of
the contract and the lawisputes inveving complex facts and interpretation issues
are likely to be inclined toward litigatiederivedprocedurescalling for more time
and energy, but such due processes find little relevance in disputes entailing quantum
and quality issue@Hinchey, 2012Hinchey & Perry, 2008

In addition, omplex disputes require a high quantum of proof, and, therefore, more
time and cost to resolve and to write the aw@idoi et al., 2014Hinchey, 2012

Thus complex disputes may be characterised by numerous hearings and lengthy
awards(Choi et al., 2014 Yet a partymay be dissatisfied with the outcome of such
complex disputes if his request for extensive discqwehich can aid in the mueh
desired proof,is declinedGluck, 2012. Consequently,n choosing appropriate
procedures for dealing with the dispute, arbitral participamtst becognisant of the

nature of the cause of the dispute.

c) Language Dfferences
It is common for parties who mianot fully understand the language of the arbitration
to have translatorwho drag the proceedings by translating everything for the benefit
of the participants However, translators may misunderstand or misinterpret the
original message, the effectwhich can be an inaccurate award, delay or additional
cost of the proceedingiternational Chamber of Commerce, 20Welser, 2014
Translation of proceedings has become entrenched into the Kenyan arbitral system
where a significant number of n&nglish speaking owmg of Chinese construction
companies are involved in construction dispuidse need for translation requires
concerted effort to ensure that such translagioesa party a reasonable opportunity

to present its case efficidyt

d) Cultural Differences amoug the Rarticipants
The cultural background of the parties and other participants in arbitration plays a
major role in influencing the effectiveness of arbitratiéfariations in cultural
systems are generally attributed to differing professional, legalgeondraphical
background¢Park, 2014 Participantsin the arbitral process include quantity
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surveyors, architects, engineetawyers, and a host of businesspersons whose
business and professional practices argariance with one anothdtach of these
categories of participants is drawn from a cultsygtem that cooperates with other
members of the same cultural system bastile tomemters from other cultural
systemgPhua & Rowlinson, 2003 This hostile attitude creates anvironment that

is not conducive for effective resolution of contractual disputes.

One party may come from a cultural system that allows cestattices thatay not

be palatable to the other parBor instance, the American system supports excessive
document production compared to the English sygkank, 2019 Permitting a

party to engage in conduct that is not acceptable to the other party may to a great
extentoffend the basic notions of fair play and procedural jugioetese & Hemmi,

2015 Park, 2014 It may also cause misunderstandings that eventually delay the
procesgLorcher et al., @12 Odoe, 20131 The conflict continuum, which naturally
flows from this vacuum, creates confusion and uncertainty, which in many instances
culminates into the adoption cbmplexcourt procedures that are not only costly but
also consume considerable tif@&uck, 2012 Wiezel, 201). The effect is a

proceeding or outcome thabes not satisfthe offended party.
2.6.2Competence of the Abitrator

The term competence can be defires t he fAabi |whichywill@mablec ap ab i
satisfactory c¢ omp(Hager & Goncziol996, pm 1BB). Linkimgs k ( s ) O
competence to taskgnerally means that competence is corgeeicific and must be
interpreted with reference to the specific profession under considerdgooe,the
competence of the arbitrat@rthe ability or capability of the arbitrator to resolve the

dispute underansiderationArbitrators require knowledge in the field of arbitration,
technical knowledge in the subject area of the dispute, relskgist and attitudes to

resolve the disputsuccessfully

Thecentr al r ol ecompetence onbthet effeativess o dhe arbitral
process cannot hendeestimatedleadingtaa he wi del y hel d maxi m
i's only as goo(@erams & Liévy,e2014,rph7iStich ampetence
determines arbitrated neutrality and fairness, both of which aedlected in the way
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they conductthar proceedingsthusinfluencingarbitral effectivenes¢Cheung et al.,

2002 Croall, 1998 Stipanowich, 2012Torgbor, 2013 Wiezel, 201). Ar bi t r at or s
utility of their competence also deterragthe extent to which the proceedirzge

likely to be affected by challengélsaVan et al., 2012Welser, 2013 Their diverse
competencand cultural backgrounddetermine their approach to common problems
manifest in arbitration, which often leads to controversial awards that render it
difficult to develop a consistent and normative arbitration pra¢Boekoulakis,

2013 Kauffman et al., 994 Torgbor, 2013 Therefore, prties must make choices
informed by adequaten o wl edge about arbitratorso col

One of the mostritical componergthat shap¢éhear bi t r at or sd compet e
experience Experience is embedded in the arbitradopsst participation in or
observation of arbitration proceedings and profesd activities Experience

requires the arbitrator to master the technicalities and procedures of
arbitration(Schultz & Kovacs, 2002 With such experience, the arbitrator can make
procedural decisions and rulings that help enhancing arbitral efficiency
Additionally, experience helps in making awsttlat can withstand possibt®urt

challengs. However some highly experiencdalt busyarbitrators cannot carry out
arbitrations efficiently(Ngotho, 2014

Nonetheless inexperienced arbitrators may have difficulty in narrowiagd
clarifying the issues in dispute, thus opening the way for the introduction of
irrelevant and extraneous evider{&ipanowich, 1988 Early identification of such
issues ighe most effective method of expediting arbitral proceedings as it can result
in the summary disposition of all or part of the issues, saving time and niblody

2008 Newmark, 2008 However, detenination of such issues requiresnsiderable
hearing timgPark, 201). Inexperienced arbitrators may equally not know when to
take the initiative to obtain evidence of fact and law, a factor that contributes to
procedural inefficiency by extending both time and ¢bahdolt, 2012 Overcash,
2015. Inexperience may also result in an unsatisfactory outcome or unjustifiable
compromise in the award, which may include reluctance to make large awards due to
the perceived fear that suawards may reduce their chances of securing future
appointment¢Gluck, 2012 Stipanowich, 1988 In addition, inexperienced
arbitrators hardly know how to adequately preptor the proceedings and may be
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seen shuffling documents during the heafWglser, 2014 Thus, inexperience

depicts lack ofhe skills required to drive the process

Competent arbitrators may work with the parties to overcome deficiencies of
inadequate procedures and effectively use their discretion in striking a balance
between efficiency and fairnesshile incompetentarbitrators may undermine the

best crafted procedural programffark, 2010 Stipanowich, 19882010. Towards

this end, arbitrators may proceed cautiously to avoid any doubts that may result in
vacatur of the awar(Btipanowich, 2010 This may entail the arbittarsd liberal
request for, anddmission otonfirmatoryevidence effectively prolonging hearings

and escalating cos(slelm et al., 2016 It may also entail avoiding dispositive
rulings, accepting estimates of counsel regarding hearing schedules and maintaining

consistency in th application of rules

Studies point to conflicting findings on whether arbitrab@mampetence influences
arbitration outcomesHoughton et al. (2013xrgued that inexperienced arbitrators
represent unpredictable and unknown outcomes in the. bi®#vever,Choi et al.
(2014) established that experience in the securities sector in the USA did not
influence the outcome of arbitral awardsut such experience influenced the
outcome when claimants were represented by counsel. A similar analysis of 429
respondents who were presented with a scenario and asked to respond to the
accompanying gquestionnaire indicated that previous arbitratiorrierpe did not
contribute to consistency in the awg@ksman Il et al., 2000F r a n(@AKD s
experimental researatonducted on 262 atbators attending the biennial Congress

of the International Council for Commercial Arbitration (ICCA) in 2014 in Miami
established that the arbitrators were influenced by (i) irrelevant but not numeric
anchors in determining damage awards, (ii) represeataues in resolving disputes,

(iii) the possibility of gains and losses when deciding disputes, and (iv) egocentric
bias. Howevera separate case study of 459 labour and employment arbitrators in
the USA found no significant relationship between adidr characteristics and
arbitration outcome@Bemmels, 199D These conflicting findingssuggest that
competence influences the effectiveness of arbitration differently depending on the

nature of the dispute in question.
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Additionally, gudies have shown thamost users of arbitration are generally
dissatisfied with the outcome of the proceedings, partly due to arbitrators
incompetenceThese widies have attributed such dissatisfaction to bad outcomes,
arbitrator®inability to control proceedings, delays occagd by the arbitrator, poor

reasoning in the award, lack of knowledge or expertise in the subject matter, delay in
rendering the award, lack of independence,,l@ad the arbitrator awarding himself
excessive fee@runer, 2011 Paulson, 2013Whi t e & Case & Quee
University of London, 2010 This trend has called for increased regulation of the
arbitrator®conduct to tame incompeten@®h i t e & Case & Queen Ma
of London, 201} Such incompetence adds to the ineffectiveness of arbitraia

dispute resolution method.

Competence of arbitrateis a function oftheir knowledge skillset, and attitudes
Modern arbitration as a higlkvel profession requires all these subsets of
competencies without one of whithh e a r ltampeteace lbecoinas deficient.

a) Knowledge
Knowledgeis one of the mostnportantmeasurs of competenceln the context of
arbitraton, knowledge includes qualifications in the practice of arbitration,
specialisationin the subjectarea ofthe dispute and/or legal knowleddleane, 1997
Schultz & Kovacs, 2012 Knowledgein the practice of arbitration enhances the
arbitratoros confidence, whi ch i s crit
dispute(Lane, 1997. An arbitrator who is not welersed with the applicable law
requires the assistance of legal experts who must bg\fWaider, 2013 to redue

the risk of issing unenforceable awasqdOdoe, 20131

Stipanowich and Lamare (201dbserve that mosif the selected arbitrators are not
qualified to handle disputes presented before thelmigua (2012)arguel that
disputes involving construction projects are higlslyecialised, thus thegequire
arbitrators with aconstruction background Using arbitrators withconstruction
expertise can significantly reduce chances of arbitrary, unfair-ifalilmed awards,
and thetime and cost spent on hearing and award wriitady, 2012Hobbs, 1999
Stipanowich, 1988 Wiezel, 201). Unfortunately, o@e of the challenges in

construction arbitration is the choice of arbitrattasking constructionexpertise
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Such arbitrators require the assistance cohstruction experts to help them
understandhe subject mattethus delaying the resolution process and increasing the

cost of arbitraon.

b) Skillset
In addition to the requisitenowledge arbitrators require a set of critical skills to
help them drive the arbitratn processAccording toSpitzberg(2003) skills embody
Aithe actual behaviour manifeste@99n the
Skills reflect an underlying ability to perform tasksad can be acquired through
training n legal and procedural matters of arbitrai8tipanowich, 201p
Arbitrators must, therefore, have such skills that will enable them to render accurate
and enforceable awagdin the fairest and most efficient manrEark, 2011
Torgbor, 2013

The skills required ofraitratorsfall in three categoriegirstly, technical skills entail
the knowledge and capabilities required of an arbitraf@r purposes of this
research, technical skills are deemed to have beemredgthrough the requisite
education and training as canvassed ab®&®esondly, @inctional skillsinclude (i)
communicationskills i listening attentively speakingclearly, reading and writing
reasoned opinionm a neutral language(ii) organisation skill§ for effective case
management(iii) analytical skillsi propensity to quickly and accurately identify
salient issuesto deal with complex factand to distinguish between facts and
opinions,and (iv) problemsolving skillsi ability to make decisionfLane, 1997
Schultz & Kovacs, 2012 SPIDR Commission on Qualification, 198Watkins,
1992. These skills are essentiabt only to the achievement of efficiency in
arbitration(Davison & Nowak, 200pP but alsoto enhancing the quality of the
decisionmaking process.Finally, interpersonal skills include presence and
persistence, ability to separate gm@ral opinions from the disputéskues, ability to
understand power i mbal ances, sensitivit)
ability to deal with underlying emins(Schultz & Kovacs, 2012 SPIDR
Commission on Qualification, 1989 Interpersonal skills are critical to the

di sputantsdé perception of the quality of
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Analytical skills generally influencehe arbitratoGs ability to interpret the contract

and thelaw, adopt procedures that limit delays and reduce (uktigua, 2012

Rivkin & Rowe, 2015 Torgbor, 2013 Welser, 2011 The arbitratormust not only

work with the paties in identifying issues in dispute but also restrict irrelevant,
repetitive and unnecessary evide(Revkin & Rowe, 2015 Welser, 2011 In the

process, the arbitrator demonstrates that he is attempting to resolve the dispute based

on concern for time and co&vercash, 20L5Park, 201 Stipanowich, 201D

Anal ytical skills also influence the ar’
disputeconsideringthe adduced evidenc&hese skills require arbitrators tely on

deliberative reasoning as opposed to intuitionfortunately, studies have shown

t hat arbitratorsd decisions are influenc
poor arbitral decisiongFranck et al., 203,7Helm et al., 2016 Possessing and

making proper use ofjood analytical skills thus ples/a key role inenhancing

arbitral effectiveness

Arbitrators also require organisational skills to help in case managenienthis
regard, arbitrators must not only indicate the time within which they will make the
award but also issue the award in the agreed tim@lresswell, 2013Risse, 2013
Rivkin & Rowe, 201%. Theseskills require arbitrators to be proactive in managing
the case by maintaining control of the proceed{i@ssswell, 2018 thus reducing

thechances of unnecessary expense and delay.

Working with thepartiesalsocalls for strong interpersonal skili/ith interpersonal

skills, arbitratos canlisten to the parties before deciding, respbetr jurisdiction as

conferred by the parties through the arbitration agreement and remain independent

and impartialPark, 201). Lack of independence and impatrtiality signals bias on the
neutral 0s part, which is a sHKlamenh &i ng b
Neeman, 2018 Ar bi t rat or s 6 candi d use oHMHh swuch

enhancing both procedural and interactional justice in the arbitral process.

Interpersonal skills ardinked to social capital Social capital refers to the
exploitation of the network of associations, for instrumental reasons, among
members of the soely (Puig, 2014. Arbitratorsd interpersonal skills shaptneir

response to saal pressuresFor instance, in a tribunal, an arbitrator may agree or
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disagree with the majority to conform to the social pressures that come with the state
of belonging to a closed arbitration cldBsiig, 2014. The arbitrator may also desire

to advance a new decision or maintain precedent he has already established in
previousmatters This attribute is fundamental for procedural and distributive justice

in arbitration and is embedded in the institutional tiieavhich advocates for
institutional arbitrationas opposed tad hocarbitration(Brekoulakis, 2013Puig,

2014. Unless arbitrators are guided by principles of neutrality and fairness, social
pressures arising from the need to belong to the cltiveafelect few may inflance

the quality of the award.

Another aspect ofsocial capitalthat shapes the way arbitrators decide is the
arbitratords per cept iArbitratarst opetate en aanmalkat t r a t |
where their income depends on the number of cases Wdaniherefore, some

arbitrators have the tendency to increase theinam ofrepeat appointmentsy
splitting the damages sought , (Brekoulalesy wi s e
2013 Puig, 2014, makinglarge awards or favoiumg the party that is likely to

reappoint them in futur@Helm et al., 2016 Congquently, such arbitrators pay little

attention to the efficiency and effectiveness of the resolution pr@case, 1997.
Unfortunately, unles¢egal teams guide theparties, the confidential nature of the

arbitral proceedings makes it difficult fonost parties to know how a certain

arbitrator decides cases.

c) Attitudes
The third component of ¢ o mjpttdudecrefase tios fAitah e
psychol ogi cexpressédehy ccealuatirygéa particular entity into some
degree of favour orids f a {(Eagly & &haiken, 1993, p.)1 In trying to resolve
the dispute, an arbitrator may exhibit cert@ndencies that disputant magonsider
in evaluating the fairnessf the arbitration Disputants mayevaluatean arbitrator
through such attitudinal lens as pralustry, antrindustry(Gross & Black, 2008
Stipanowich, 200dor balancedBrekoulakis, 2013Puig, 2014 depending on how
favourable the award is to the evaluator. Thusdi sput ant sé6 evaluat.
and ultimately the effectiveness of the arbitration dependtheir perception of the

arbitratoroés attitude.
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I n everyday ci r c uudesabautaghsnpmepor ex@liaeds at t |
a bipolar scalea negative attitude oa positive attitudeHowever, measurement of

attitude toward a phenomenon is tiwat simplistic. Just like many of the constructs
considered inHis study, attitude is &atent constructwhich varies depending on
context(Krosnick et al., 2006 According toHacking (2011) t he ar bi tr ator
may be evaluated based on the way they (i) assess darfidges;ide issues of law

and evidence, (iii) examine witnesses, (iv) deal with discovery requests and (v)
handle procedural issuesthe abitrator® knowledge, skills and experience

determinegheir approach to these issues.

2.6.3PerceivedAdequacy of theSize of the Tibunal

Most arbitration statutes grant parties the freedom to choose the number of
arbitrators to sit in thetribunal For instance, Section 11 of the Kenyan Arbitration
Act gives partiesthe freedom to determine the number of arbitrators, in default of
which the number is determined as one. Section 3&(2)e Actprovides that an
award can be set aside if the tribunal is not properly constituted in accordance with
the arbitrationagreementHowever, long before a dispute arises and before the
nature of the dispute is known, parties draw the arbitration agreement in which they
may agree to have more than one arbitrdibe attendant cost of the tribunal can be
tremendous if a lowalue dispute arises under such an arbitration
agreemenfHinchey, 2012 Jones, 2012Wiezel, 201). Thus having the right size

of the tribunal icrucial to achieving effectiveness in the arbitral process.

The size of the tribunal positively influences both the time and cost of arbifiation

its perceved adequacy can negatively influence the outcomd-or instance,
appointing a sole arbitratdras been found to mne of the most effective methods of
expediting arbitral proceedindslolt, 200§. A sole arbitrator may achieve cost
savings by imposing stricinte limits on written submissions miting the number

of witnesses or rounds of witness statements, or by issuing a truncated award without
reasons, but rgthe risk of not achieving desired distributive justieiarmon, 2004
Hinchey, 2012 Thus,a sole arbitrator magnhance efficiencyput can increase the

possibility of getting an unsatisfactory award.

54



However, a sole arbitrator may not possess all personal and professional strengths
pertinent to the resolution of the disp(&ipanowich, 1988 Thus a multtmember
tribunal can bring in diversity that may result in better and stronger awards, reducing
the possibility of award challend&iorgetti, 2013 Harmon, 200% Such diversity
enhances the competence of the tribuNahethelessa nulti-member tribunal may

take longer to write the award as the tribunal deliberates on different reasons for the
award, escalating arbitration cogitfolt, 2008 Newmark, 2008 Park, 201). The
complexity of the case may also dictate the use of mome ttne arbitrator,
increasing attendant cosind time As a secondary profession, arbitration is
confronted with the reality afonflicting scheduling dates that must essentially take
into account schedules of the various parties involved, including aflbers of the
tribunal (Harmon, 2004Rivkin & Rowe, 201%. Multi-member tribunals, therefore,

face stiff challenges in synchronising diaries for hearing dates, prolonging hearing
time (Jones, 201;2Newmark, 2008 Thus, a mulimember tribunal can help in
achieving satisfactory ecomes in complex disputes tbat considerable time and

cost
2.6.4Approach to the Presentationof Evidence

Evidence includes all documerdad oraltestimonies hat support. each
The success or failure ohéexanttowhicipartiéess pl e a
compiletheir evidence present iand how suclevidenceconvincingly supportgach

par t y.0lbe appeoack used by each pdras a bearing on the process in terms

of cost and tim¢Park, 2010 Risse, 2018 For arbitration to be effectivgyarties

must present thegvidence in an effective manner

a) Meticulousnesof documentation
Documentationin construction arbitratiomcludes letters, minutes, drawings, maps,
photographs, videos, emailsxés, contractsinvoices,and receiptsConsiderable
time and costan beincurred by the party searching and producing the documents, as
well as the party that studies and analyses ttieternational Chamber of
Commerce, 2014 Nonetheless, aess to ragjsite evidence and ability to conduct
discovery can aid in achieving a fair and meaningful outg@tipanowich, 201

But such discovery &8 been condemned as the most expensive part of arbitration
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because it is hardlgroportional to the complexity of the disp@aiborne 2008§.
Parties must thus prepare and present their documents in a manner that fabiitates

effective resolution of their dispute.

The meticulousness of documentation can be segregated into two broad categories:
good documentation and poatocumentation Good documentation includes

adequate documents that are relevant to the issues in dispute, presented in a
chronological, norconfusing mannegiKangari, 1995 It shortens the process of

resolving the dispute byrgviding clarity in referencingna ki ng t he ar bi tr
the partiesod6 wdWliki teecas& eCasend& fQeseéemn Mar
London, 2012 Thus,good documentation Ba positive impact on theffectiveness

of arbitration

Poor documentation entails excessive submission of docunieeitgling submitting

more than one round of documenseme or most of which angoaly prepared,
impertinent to the disputer in varying formatgKangari, 1995 Stipanowich, 1988

Torgbor, 2013. It requires the arbitrator to devote more timand hencean

additional costto reviewing such documentation to determine the extent to which
the document s s up(gRmis, t2013 Joned, 20j2Risse, @B c as e
Poor documentation alsequires the other party to spend more time reviewing the

same documents to enable that partyetutor yield totheoponent 6 sAtde mand
the same time, parties may spend additional time and incur extra cost working to
transform documents into a format requested by the arbitrator or into the language of

the arbitratio(Welser, 2011 Thus, poor documentation has a negative impact on

the effectiveness of arbitration

Regardless,hie negative impact of poor documentationtloa arbitral process must

be considereth light of the existing legislative framewariConsequentlyarbitrators

may not be inclined to limit the amount of evidence presented out of fear of
excluding evidence that may turn out to be of probate \&tianowich, 2009
Stipanowich, 1988 This fear restsn the assumption that a party can challenge the
award for not having been given a reasonable opporttmiyesenits casgJones,
2012). Besidedelaying the procesadmisson of such evidencenost often does not

add much value to the case as most of the admitted evidence is hardly rel¢vant to
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outcome of the caq®isse, 2018 In fact, Kangari (1995)established that poor
documentation negatively affected the outcome of the ddses the tribunal and
the partiesshould work towards ensuring that documeproduction is cost
effective(Rivkin & Rowe, 201%. In so doing, the arbitrators must, without fear or
favour, exercise their powers @aamissibility, relevance, materiality amekight of

the evidence as conferred under Secti@(3pof the Kenyan Arbitration Act

Two major approaches that have been adopted to help in improving documentation
are the use of information technology and witness summarli@®rmation
technology can significdly reduce the number of hard copies involved hut
escalates the cost of obtaining evidence throudis@very(Gregory & Berg, 2013
Jones, 201R Hence,participants must usaformation technology in a manner that
facilitates efficient access to and presentation of evidence to improve the
effectiveness of arbitratiorReplacing witness statements with witness summaries
significantly reduces the time and cost spent on the prehearing phase but escalates
the hearing time and cost spent as the parties extract further details from the
witnessegInternational Chamber of Commerce, 2D1Witness statements should

be used to @ve facts that cannot be provéom such documeni{gones, 2012
Thus,witness statements or summaries should beiserand avoid repeating what

has been included in submitted documents.

b) Number ofExperts andFact Witnesses
Experts andact withesses can also increase the cost and time required to resolve the
dispute The need for experts is determinedtbg nature of the issues, the legal and
cultural background of the tribunal, availability of the required experts, case strategy
and the impact on time and cd@biternational Chamber of Commerce, 2D14
Experts incomplex technical and specialised disputes such as construction are quite
costly. However, such xpertscan help in clarifying or explaining certain aspects of
the cas€Frécon, 200% Nonethelessthe cost and timef arbitrationdepend on the

number of experts and fact witnesses invol{dznhes, 2012

c) Methodof appointing eperts
Severaltechniquesarerecommended to help the tribunal and the parties save on the
time and cost spent on experis practice, there arevb approachesommonly
adopted tappointsuchexperts One approach is to use a single expert appointed by
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the tribunal especially in highly technical lowalue dispute§Ennis, 2013 A
tribunatappointed experapproved by the partieeduces the likelihood of disputes
arising between the parties over the suitability of their respective proptisads
reducing chance of the award being challengedffectively saving time and
cost(Galloway, 2012 International Chamber of Commerce, 2p14nfortunately

this approactargelydeprives the parties of some degree of process control.

Partieswho wish to retain their control over the processay opt for thesecond,
more effective approachof appoining their own expertgEnnis, 2013 Under this
approach,the choice between 4house experts with hand® knowledge of the
technical matter in dispute, who are likely to be viewed by the tribunal as being
biased or the moreexpensive and timeonsuming external experts whoay be
considered more impartial rests with the partigdnternational Chamber of
Commerce, 2014 In exercising their discretion over such choice, parties must thus
strike a balance betwedhe efficiency of the process and independence of such

experts.

Although timeconsuming, a reasonabt®mpromise is for the tribunal to choose
from a list of experts jointly submitted by the parti€alloway, 2012 International
Chamber of Commerce, 2014However,this approach is difficult to achieve when
parties are in disputdhe tribunal may also request the parties to comment on its
own list of expertsor to provide qualifications of the desired exp&alloway,
2012. This secondapproach gives the parties some degoéecontrol on tle
qualifications of the expertand may thus save time and cost.

d) Timing ofe x p eappoistent
Aside from the challenging task of dealing witfe expert appointment, the timing of
their appointmenhasa bearing on the effectiveness of the arbitral prodgssaging
the expert early encourages timely advice thus helping disputants to focus on
issueqEnnis, 2013 which helps intimely identification ofagreed and disputed
issues saving both time and codthis identification of issuebas been singled out as

the most effective method that counsel can use to improve &rbitra

effectivenesgWhi t e & Case & Queen Mar y.&enddni ver s
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timely appointment of theexperts has a positive impact on the effectiveness of
arbitration.

e) Techniquesfor Preparing and Presenting Expert Reports and Witness

Statements

The time and cost of arbitration depend on how evidence and testimony from experts
and witnesses arenanagedGalloway, 2012 Where more than one expert is
involved, three main techniques that are useful in the process of preparing and
presenting expert opinions in &ration include expert conferencing, otaktimony,

and the documeranly technique

First, xpert conferencing brings the experts together to explore contentious issues
before such experts prepare their repdithelpsin narrowing issues in dispute,
saving time and co$Ennis, 2013Rivkin & Rowe, 201%. Significanttime and costs

can be savednd utility of the evidence enhancéduch reports are preparedter

the experts have issued joint stateméBtmis, 2013 Jones, 2012 Where experts

have not agreed on issues or where they cannot issue joint stateamertgyert
facilitator can be used to broker constructive agreef(tsmntis, 2013 However, the

facilitator carriesanadditional cost that will hae to be borne by the parties.

The second techniquetise oral testimonyUnder this technique, in addition to filing

reports and statements, experts and fact withemgpsar before the tribunal for
questioning by the parties and/or tlidounal Substantialtime andlegal feesare

incurred by the parties in deconstructing w# statements and expert
reportsWhi t e & Case & Queen Mar y)aHowerer,ver sit
lengthy crossexamination has little bearing on the final awaf|isse, 201B
Additionally, considerabletime and costare wastedwhere the representaties

examire the experts and witnesses after preparing and adopting their reports or
statementsThus, direct crosexamination can save considerable time and s

approach requires the tribunal to guide the disputants andrtreeip r e s eint at i v e
determining how far the investigation of a particular issue should be taken in order to
avoid an unduly protracted examination of witnegd¢&srgbor, 2013, p. 137Oral

testimony must thus be conducted in a manner that promotes procedural efficiency.

There arefive tools that can be used during oral testimoiyese included h-o t
tubbin g 6 , g u leyghe trilounai videp conferencingwitness conferencingnd
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documervonly method Firstly, 6 h-b tt b b i & gracticé where experts testify
concurrently This tool suits arbitrations were each parthasappointed an expert or

more than onexpert where the dispute consists of complex factual and technical
mattersand where therarejustifiable doubts as to the independence andiloitety

of one or more exper{&Ennis, 2013Jones, 2012Rivkin & Rowe, 201%. While the
practicereduces the extent to v evidence can be controlled dadot suiible for

cases where joint statemehisve been issued by the expeitsan be used to clarify
areas of disagreement and to demonstrate
other, encouraging settlement negotiati¢@alloway, 2012 Thus hot tubbing helps

in promotingefficiency in the proceedings.

Secondly, the tribunal can opt gqoiestion the experts and/or withesses dire&iigh

guestioning especially whemuestions aravritten, hasbeen found to contribute to

delays in arbitratiofWwh i t e & Case & Queen Marya Uniwv
Under this tool, there is no room for direstamination or crosexaminationEnnis,

2013, which may deprive parties of a reasonable opportubitypresent their

evidence in the most desired manner.

Thirdly, video conferencing can be used where participants are geographically
dispersed Video conferencing savesdditional costs incurred through travel
expases of witnesses and expditgernational Chamber of Commerce, 2014
However, the cost of setting up or using an existing video conference facility must be

considered

Fourthly, witness conferencing can play a key role in narrowing issues in dispute,
provided it is kept short and focuséthrties have greater control of the conference if
the conference iglirected by party representatives than witeis directed by the
tribunal Additionally, limiting crossexamination to matters contained in the witness
statement can save both time andt¢mternational Chamber of Commerce, 2014
Welser, 2014

The final technique isthe documenbnly method The researcher has coined this
term to refer to théechnique thatelies on witness statements and expert reports
without requiring the witnesses and experts to make oral testirddmie preparing

such reports and statements increase the time and cost spent on the prehearing phase,
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such reports eliminate the hearingié@ and cost spent on oral testimony, unless they
introduce new evidence or opini@nnis, 2013Jones, 20LRisse, 2018 Thus,the

documenionly techniquenfluenceshe efficiency of presenting evidence.

The tribunal and the parties must devise -effgictive and timesaving techniques
that ensure the arbitral process of extracting evidence from experts and fact witnesses

giveseach party a reasonable opportunity to present its case in an efficient manner.

f) Timing of Expert Reports and Witnesst&ements
Experts and fact witnesses are required to prepare and file their reports and witness
statements with the tribundlhetiming of the expert reports and witness statements
influence the effectiveness of the arbitral procésshis regardtimely provision of
witness statements and expert reports can help experts in the early analysis of the
dispute, thus saving time andst(Ennis, 2013 Jones, 2012 Submitting witness
statements alongside written sulssions not only provides direct proof of the facts
at the time they are alleged but also helps in identifying and narrowing down the
factual issues, subsequently providing an opportunity for more focused and shorter
submissiongInternational Chamber of Commerce, 2DTIBhus, prompt submission
of expert reports and witness statements has a positive iopabe efficiency of

arbitration.

A second aspect of the timing is tbhoice between sequential and simultaneous
filing. Under sequential filing, expert reports and witness statements are filed one
after the otherSequential filing can be timeonsumingwhere new issues are raised

in subsequent reports and statements, which may require a response from the other
party. However simultaneous filing requires expert reports and witness statements to
be filed and exchangeat the same time&avings in timeand cost can be realised by

the simultaneous filing of such reports, provided the issues in dispute have been
clearly delineatedinternational Chamber of Commerce, 2D14owever, sequential

filing may save time andostwhere such disputed issues remain unclBat this
Memorial approach may also be counterproductive and can lead to additional costs
reaulting from unproductive discussions, difficulty in narrowing positions and the

need for more time for crosaminationEnnis, 2013 Accordingly, the choice
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betweenthe sequential and simultaneoudrfg of expert reports impacts @mbitral

effectiveness.

2.7 Methods of studying the Effectivenessof Arbitration and Alternative

Dispute Resolution

Examining methods that have been used to stuelgffectiveness of arbitration and
other dispute resolution methods can play a key rolgeielopingan appropriate
research desigr-rom Table 2.2 it is evident tht survey designfiave dominated
most of the studies in this ardzaving been useid more than halbf the 43 studies
considered Most of these surveys have solicited opinions of practitioners and
attorneys on various aspects of arbitral effectivenesshane relied orfrequencies

to analyse their datddowever,ten surveys utilised additional techniques including
exploratory factor analysi€hong & Zin, 2012Lu et al., 201} regressio{Cheung

et al., 2010 Patil et al, 2019 Shestowsky & Brett, 2008 log-linear
analysigMacCoun et al., 1998nd structural equation modellifigee et al., 2018b
20189. Multivariate data analysis techniques have thus been rarely used in the
surveys ornthe effectiveness of dpute resolution methodblost of these surveys
used the individuahs the unit of analysisuggeshg that these studies relied on
opinions only and did not delve into the effectiveness of actual cases.

Experimental designs and case studies have bedrspadangly, probably because of

the confidential nature of arbitration and the -offenature of dispute€Case studies
have been employed for both qualitative and quantitative studies while experimental
designs have been used for quantitative studieg dmo qualitative case studies
used thematic analysiPanuri et al., 2012Nelsh, 200%, two others usedualitative
content analysiéBesaiso et al., 2018ansen, 201Pwhile one doctrinal study relied

on content analysi@orgbor, 20B). Among the five quantitative studies, only one
with a sample size of 200 awards, and which relied on the award as the unit of
analysis, used descriptive statistics to analyse. ddta remaining studies used
neural networkgChaphalkar et al., 20)5regression on caséadler et al., 1983
Colvin, 2013 and structural equation modellingind et al., 1990 Logistic
regressior{Helm et al., 201sand ANOVA (Joosten et al., 20)6vere used for data
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analysis in experimental designs, both of which relied on the individual as the unit of
analysis. Thus, multivariate data analysis dominated quantitative case studies and

experimental designs.

Although eighteen studieshave beenconducted in the construction industmery
few havefocused on the effectiveness of construction arbitratost studieshave
examined the developmerind use of arbitration in resolution of construction
disputegAl-Humaidi, 2014 Besaiso et al., 20)8case studies on performance of
construction arbitratio(El-Adaway et al., 2009Marques, 2018 Moza & Paul,
2017 andoutcomegChaphalkar eal., 2015 Hansen, 201,9Kangari, 1995 Patil et
al., 2019. Most of the studies remain descriptithus, they havelo not provice

explanations fothe effectiveness of construction arbitration.
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Table 2.2: Previous methods in thestudy of the effectivenessof arbitration and alternative dispute resolution

Research
S.No. Authors Design Context Data collection methods  Unit of analysis Sample size Data analysis methods
1 Adler et al. (1983) Case study USA Questionnaire Cases. 544 arbitration cases,  Frequencies
Interviews Individual. 151 award appeals, Multiple regression.
66 individual interviewees,
29 institutional interviewees
2 Al-Humaidi (2014) Case study Kuwait Unspecified Country 1 Unspecified
3 Bemmels (1990) Case study USA Content analysis. Arbitrators 459 Multiple regression.
4 Besaiso et al. (2018)  Case study Palestine Interviews, Individual 12 Qualitative content analysis
Documentary analysis
5 Chaphalkar et al. (2015 Case study India Questionnaire Claims 239 claims, Neural networks.
Arbitrators 50 arbitrators Friedman Chisquardest.
6 Cheung et al. (2000) Hong Kong Questionnaire Projects 48 Multivariate discriminant analysis.
7 Cheung et al. (2010)  Survey Hong Kong Questionnaire Projects 48 Logistic regression
Interviews
8 Choi et al. (2014) Survey USA Arbitration awards. 381 Ordinary Least Squares Regression
9 Chong and Zin (2012) Survey Malaysia Questionnaire Individual 60 Principal Components Factor Analys
10  Colvin (2011) Case study USA Cases 3945 Regression
11  Danuri et al. (2012) Survey Malaysia Interviews Individual 29 Thematic analysis
12 El-Adaway et al. (2009) Case study Egypt Interviews Case 1 Unspecified
13  Gebken Il (2006) Survey USA Questionnaire Projects 46 projects. ANOVA
Interviews 80 individuals
14  Gross and Black (2008 Survey USA Questionnaire Individual 3087 Frequencies
15 Hansen (2019) Case study Indonesia Documentary analysis  Arbitration cases 6 Qualitative content analysis
16 Harmon (2003) Survey USA Questionnaire Individual 48 Frequencies
18 Helm et al. (2016) Experiment USA Questionnaire Individual 94 Frequencies
t-test
Fisherdos exact t
Logistic regression.
19  Hill (2003) Case study USA Questionnaire Awards 200 Means.

Frequencies.
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Table22( cont 6d)

Research
S.No. Authors Design Context Data collection methods  Unit of analysis Sample size Data analysis methods
20  Joosten et al. (2016) Experiment Netherlands Questionnaire Individual 156 Mean.
Standard deviation.
t-test.
ANOVA.
21 LaVanetal. (2012) Content analysis Arbitration 101 Phi coefficients.
awards Chi square analysis.
22  Kangari (1995) Survey USA Questionnaire Individual 10 Frequencies
23 Leeetal. (2016) Desktop International Systematic literature Articles 446 Thematic analysis
study review
24  Leeetal (2018a) Survey Malaysia Questionnaire Contractors 25 Frequencies
25 Leeetal. (2018b) Survey Malaysia Questionnaire Individual 128 Structural equabin
modelling
26  Leeetal. (2018c) Survey Malaysia Questionnaire Individual 128 Structural equation
modelling
27 Lind et al. (1990) Case study USA Interviews Individual 286 ANOVA.
Structural equation
modelling.
28  Lipsky and Seeber (1998) Survey USA Questionnaire Corporations 606 Frequencies
29  Luetal. (2015) Survey China Questionnaire Individuals 233 Exploratory factor analysis
30 MacCoun et al. (1988) Survey USA Questionnaires Cases 639 auto negligence Frequencies
Individual cases, Chi-square test.
300 litigants, Mean.
400 attorneys t-test.
z-test.
ANOVA.
Multiple regression.
Correlations.
Log-linear analysis.
31  Marques (2018) Case study Portugal Unspecified Arbitration case 1 Unspecified
32  Mistelis (2004) Survey International Questionnaire Individual 103 respondents.  Mean.
Interviews 40 interviewees Frequencies.
33  Moza and Paul (2017) Case study India Content analysis Arbitration cases 22 Content analysis
34  Ossman lll et al. (2010) Survey USA Questionnaire Individual 429 Frequencies
35  Patil et al. (2019) Survey India Questionnaire Individual 38 Chi-square,

Pearson correlation,

65



Table22( cont 6d)

Research
S.No. Authors Design Context Data collection methods  Unit of analysis Sample size Data analysis methods

Spearman correlation,
Multiple regression

36  Phillips (2003) Survey USA Questionnaire Individual 43 Frequencies

37  Schmitz (2010) Survey Questionnaire. Cases 13 credit card contracts Frequencies.

Focus Group Interviews. Individual 306 respondents.
38 Shestowsky and  Brett Survey USA Questionnaire Individual 108 Frequencies,
(2008) Chi-square,

Exploratory factor analysis,
Multinomial logistic
regression.

39  Shoriz et al. (2011) Survey USA Questionnaire Individual 121 Frequencies

40  Stipanowich and Lamar Survey USA Questionnaire Individual 368 in 2011. Frequencies

(2014) Interviews counsel 606 in 1997.
41  Torgbor (2013) Case study Kenya, Zimbabwe, Interviews, Doctrinal Content analysi
Nigeria analysis
42  Welsh (2004) Case study USA Interviews Individual 70 Thematic analysis.
43  Wissler (2004) Case study Questionnaire Cases 10 Frequencies
Interviews
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2.8Knowledge Gap in the Literature

Empirical researchvork on the effectiveness of arbitration remains spaveech of
the debate rests largely on anecdotes and opirtiomsapt realisticdata(Fenn et al.,
1998 Gluck, 2012 Rutledge, 2008 This scenarioimplies that the problem of
arbitral effectiveness is yet to be comprehensively addreNes@rthelessprevious
work provides useful insights into the subject of arbitral effectivendsshas

addressed the followinfijve major aspects of arbitral effectiveness:

1. Arbitratorso perception of poor d o«

procesgKangari, 1993

2. Causes ofineffectivenessin arbitration and other dispute resolution
techniquegBesaiso et al., 201&heung et al., 200Harmon, 2003Mante,
2014 Moza & Paul, 2017Torgbor, 2013

3. The dfectiveness of cowainnexed arbitratiofAdler et al., 1983Lind et al.,
1990 MacCoun et al., 1998

4. Assessment ofigpute resolution cogGebken I, 2006Li et al., 2013 Lu et
al., 2015 Song, 2013

5. Assessmengtnd prediction of outcomea (ABA Section of Litigation Task
Force on ADR Effectiveness, 20Bemmels, 1990Chaphalkar et al., 2015
Choi et al., 20140ssman 1l et al., 201 0Patil et al., 201

In most ofthe abovdisted studiesgachof the threedimensionsof effectiveness

time, cost,and quality of the outcomiehas been addressed separatdiynetheless,

the complex environment in which disputes are resoingidies thatthe occurrence

of oneaspect will impact oithe other aspectdn this regard, a more comprehensive
understanding of the transaction cost of resolving disputes, for instago@es an
analysis of factors that affect the time and cost of resolving the dipelden I,
2006. The few studies that examined the three dimensions did not explore how the
factors manifest in construction arbitration, leaving a gap in understanding why

construction arbitration remains ineffective.

67



Two further weaknesses of the previous researchnigsdin this area oftudy are
lack of analytical gjour and subjectivity of the data collectédrstly, a numbeiof
the studies have attempted to exantime threedimensions for example Shontz et
al. (2011)andStipanowich and Lamare (2014jowever, theyare purely descriptive
and lack the requisiteanalyticalrigour to show the multiplicity of the interactions
amongst the variableblence they do notadequateladdress the problem of arbitral

ineffectiveness and its influencing factors.

Secondly the work ofGebken Il (2006)for exampleanaly®s the transaction costs

of dispute resolution methods and provides critical leads to the comparative costs of
resolving contractual disputes using various resolution methods but does not detail
how and why such costs arise in arbitration addition, Choi et al. (2014)
demonstratehat representation by counselediates the influence of experierme

the outcome ofthe arbitration, but does not show how such representadiwh
experiencanfluencesd i s p udatsfaction @ith the awd. Other studiege.g.El-
Adaway et al., 2009Marques, 201Bremain descriptive of the performance of
arbitration cases in constructidghus they do not delve into the root causes of

ineffectiveness in such cases

A constructive body of knowledge has progreslsi emerged in the past to help in
explaining the causes of the ineffective dispute resolf@ross & Black, 2008
Kangari, 1995 Rutledge, 2008Torgbor, 2013 However, most ofthese studies
relied on the opinions of practitioners and counsel in their roles representing the
client Moreover results from thesstudiesarenot only characterised by observable
contradictions in their findingbut also did not examine how and why these factors
manifest in cases heseissuescould explain whysomeof these varialds seem to
defy easy solution, as observedTayrgbor (2013)

In brief, the effectiveness of a process can only be improved if all aspects of the
process, including its cost, time and aute areaddressedTwo decades agohe
admission by Kumaraswamy (1997)that his research did not explore the
effectiveness oefficiency of the different dispute resolution techniquesluding
arbitration,was indeed recognition of an existing problem that required attention.

More recent studies, for exampldpughton et al. (2013and Naimark and Keer
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(2002)observe that thee x t ent of the contri bution of
the quality of the outcomas oneaspect of arbitral effectivenessmains largely
untested.Today, he problemof arbitral ineffectivenespersistsand has resultedn

lack of meaningful dedsion criteria for improving theeffectiveness of the
system(Moza & Paul, 2017 Muigua, 2015b Torgbor, 2013 Mante (2014)
underscored the importance of active pesolution evaluation, focusing on
ascertaining the extent to which the process achieved the dispute resolution
objectives ofthe parties, the shortfalls or underperformances,rthevations,and

the lessons to improve future processes

Much of the debate has demonstrated that arbitral processes are inetiatthae
not systematically explained whgonstructionarbitration remains ineffective In
addition, the nature of the relationshetween the effectiveness of construction
arbitrationand its influencing factors remain unexplaréténce there is aneed for
further study in this field.

2.9 Theoretical Framework

One possible way towards explaining the effectiveness of construction arbitration is
to focus on the behaviour of disputants. Sbefaviour plays a key role in the
process of resolving construction disputkinu (2007)identifiedfour different but
interrelated perspectives that explain disputing behaviour: (i) economic and quasi
economic perspective, (ii) transacticost economics perspective, (iii) sodegal

and political perspective, and (iv) organisational justice perspective.

2.9.1Economic and Quasieconomic Perspective

The economic and quastonomic viewpoint is concerned with the ebsnefit
analysis ofthe dispute resolution technig(Bebchuck, 198§ This viewpoint
operates on the basic assumption that disputants afiateedfsted, and they dispute

on the understanding that the outcome will benefit them personally and
socially (Black, 1987 Priest & Klein, 1984. In thisregard disputants react to the
outcome of dispute resolution techniques based on their assessment of the benefits

accrued agast the cost incurred. Their reactions depend on the award value, the
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extent to which the award favours them, the time spent, and cost incurred. Thus, their
satisfaction with the award and their decisions to accept or contest the awardsdepend

on these faars.

2.9.2Transaction Cost Economics Perspective

The Transaction Cost Economics (TCE) perspective is based on the TCE theory.
This theory consists of five elements: governance structure, contractual
incompleteness and the consequestpost adjustments, sset specificity,

opportunism, and credible commitments.

The TCE perspective posits that organisations enhance efficiency in their operations
by choosing governance structures that minimise transaction (@dtamson,

1981). These transaction costs are anchored on two behavioural aissiEmpt
bounded rationality and opportunism. Generally, human actors arentsedfsted
(opportunistic) and bounded by rationali¥illiamson, 1981 1998 2008. This

latter characteristic means that the transactionalacis are unavoidably incomplete

and executed under conditions of uncerta(iylliamson, 1998. Consequently, and

as contingencies arige«post one or both parties may engage in such opportunistic,
deceitful, and noitooperative behaviour as lying, stealing, and cheating because of

which transaction cosescalate.

However, asset specificity ensures that parties adopt credible commitments that cope
with the opportunistic behaviour arising from such incomplete contracts by acceding

to a governance structure that ensures their working relationship is stistatit¢he
transaction is concluddiViliamson, 1998 2008. The governance structure
adopted must accord with the complexity of the transa¥ates, 1998 In

essence, a transactional contract creates a bilateral dependency relationship that
renders the assets involved in the transaction virtuallytramsferrabléTadelis &
Williamson, 2010. This attribute increases the possibility of a party engaging in
opportunistic behaviour that creates confliates, 1998 However, both
cooperative approach toward the transaction essentially helps them address arising

contract hazards.
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In arbitration, the transaction costs of resolving dispute are diverse and include
direct and indirect costs. Participants in the arbitral process have a duty to ensure that
the dispute is resolved efficiently. However, by relying on the party autonomy
principle, at least one of the parties may engageppounistic behaviour that
increases transaction costs directly or through delayed resolution. Such behaviour
includes taking advantage of an obviously losing party to escalate costs, extensive
discovery requests arising from incomplete documentationttentendency to delay

the proceedings by the party that is likely to pay. However, the parties find
themselves entangled in an adjudicative process from which they cannot escape.
Thus, they must cede to the intricacies of this delicate process untilghesy ta a

consent award or until the arbitrator issues the final award.

As hostilities escalate, the chance of resolving the dispute diminishes, increasing the
time and cost of resolution. The TCE viewpoint thus provides a useful framework
that explainste efficiency of arbitration as one aspect of effectiveness. However,
applying the TCE perspective is rather difficult because of challenges associated with
quantifying intangible costs such as costs associated with opportunistic and non
opportunistic behaour (Walker, 201%. Neverthelesshere has been some effort to
apply the TCE theory to the study of conflicts and disputes in the construction
industry. For instanceyates(1998) and Ntiyakunze (2011 pttributedconflicts and

disputes to opportunistic behaviour arising from incomplete contracts.

2.9.3Sociatlegal and Political Perspective

Under the socialegal and political perspective, a party nartiee event causing the
damage, assigrblame to the other party for the breach and daiompensation for

the damage sufferdérelstiner et al.,, 180-1981). If the other party accepts
responsibility and pays or rejects the claim and the claimant accepts the rejection, the
claim is settled. However, a dispute arises if the claim is rejected and the rejection is
not accepted by the claimaitumaraswamy, 1997 Unless the dispanhts amicably

settle or abandon the dispute, a neutral third party, such as an arbitrator, must step in.
It is in the process of the arbitrator trying to resolve the dispute that time is spent, and
cost incurred as disputants precipitate their argumentsaomng, blaming, and

claiming or challenging the claims.
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2.9.40rganisational Justice Perspective

Organisational justice is rooted in the theory of justice, which was first
conceptualised byrawls (1958) The theory is predicated up@everal principles,
amongthemthe principle of fairnes@Rawis, 197). This principle requires a person

to do his part as defined by the rules of an institution when the institution satisfies the
two principles of justice and he has voluntarily accepted the benefits of the
arrangement or taken advantage of thpoofunities it offers to furthehis interests.

The two principles of justice require institutions to be just or fair. Under the first
principle, each person is entitled to the most extensive scheme of basic equal liberties
compatible with a scheme of eduierties for other§Rawls, 1958 1971). The
second principle requires social and economic inequalities to be arranged so that they
are reasonably expected to be to everyon
offices open to all. Based on these principles, disputantscexgbitration as an

institution to be fair or just in the process of resolving their dispute.

In organisational settings, people tend to be naturally concerned about the fairness of
decisions because such decisions affect them. The term organisatshical jafers

to peoplebds percept i amaking procasdexeand procedures s s O
within organisational setting§olger & Cropanzano, 199&reenberg, 1996 This

perception determines their reactions to these decisions and shapes their feelings,
behaviour, and attitudes towards the organisation. When de@bkions and their
procedures are consistently judged to be unfair, people affected by those decisions
react negatively and vice verf@rockner & Wiesenfeld, 1996 Folger &
Cropanzano, 2001 In the end, these reactions shape the effectiveness of the

organisation.

The fairness theory assumes that these reactions seek to assign blame to someone
who should be held to account for any social injugfta#@ger & Cropanzano, 2001

Such i njustice I s felt when a-bemgissonds
threatened. The fairness theory requires a decmigker to try to be fair both in the

process and ithe outcoméFolger & Cropanzano, 20D1The fairness theory is thus

the foundation upon which the various facets of organisational justice are

established.
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Just like organisational fefctiveness, organisational justice is a multidimensional
construct. It has been associated with four different comporfals#s known as
dimensions) (i) outcome favourability, (ii) distributive justice, (iii) procedural

justice, and (iv) interactional gtice.

a) Outcome favourability
Outcome favourability is rooted in the economic exchange theory. This theory
postulates that people are selferested and seek to maximise material gains in their
group interactiongBlau, 1964 Brockner & Wiesenfeld, 1996Tyler & Blader,
2000. Such peoplenay only cooperate and accept decisions from these groups
when they perceive those decisions to be favou(@aems, 1965 Blau, 1964.
This aspect is critical to the effectiveness of arbitration in the sense that sometimes
people challenge arbitral awards because tpeyceive those awards to be

unfavourable.

b) Distributive justice
The distributive justice component advanced Aglams (1965)suggests that
disputants evaluate dispute resolution procedures by considering the perceived
fairness of the outcomeBi s put ant sé perception of outc
the allocatbn of the outcome is consistent with their aspirati@wquitt, 200).
Distributive justice is thus concerned with the outcomes of the dispute resolution
procesgFolger & Cropanzano, 2001t is predicated upon three principles: equity,
equality and nee(lyler & Blader, 200). The equity principle requires equally
deserving people to receive equal amounts of what they (wenitPlatz, 2018 The
equality principle requires all people to have the same while the need principle
requires people to have sufficient resources and opportunities. Thus, distributive
justice requires distribution of outcomes to conform to some standaaddispute, a
thirdparty neutr al must all ocate resources
are realised. However, this aim remains difficult to achieve in arbitration where
di sputantsd ai ms are grossly at vari anc

arbitrator

Arbitrators deal with matters that disputants have been unable to resolve. These

matters are difficult to resolve because of the underlying emdfigter, 1997.

These emotions, coupled with the scheduling challenges faced by the different
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entities participating in the arbitral process, contribute to the delays and higlotos
resolving the dispute. At the end of the proceedings, disputants may not necessarily
get what they expected or feel they deserved. Consequently, at least one of the

disputants is likely to be dissatisfied with the arbitration.

Distributive justice cosists of two main theories: equity theory and the relative
deprivation theory. According to the equity theory, people evaluate deasikimg
procedures by assessing the ratio of inputs to outcomes and comparing against a
similar ratio for a referent oémn(Folger & Cropanzano, 201 Outcomes are
perceived to be -dutaome ratw s @pproxamately equali ton theu t
refer enAdanstl@egr 6Tshi s degree of equality af
the fairness of the outcon(&yler, 1988. Thus, the extent of perceived inequality

betwveen the inpubutcome ratios influencgs e o pdereepton of outcome fairness.

When people perceive inequality, they experience some averse emotional state. This
experience depends on whether a person is tnegd@rded or overewarded. Under
rewarded pople react with anger and resentment while -og@arded people react

with feelings of guilt which reactions provide the mugateeded impetus to resolve

the inequity(Folger & Cropanzano2001). However, people can readily compare
their inputoutcome ratio provided they have not exaggerated their expectations or
their inputs. Unfortunately, exaggeration of expectations and inputs is a common

practice in arbitratiofiChoi et al., 2014

The relative deprivation theory relies on the assumption of the expectations people
have in the decisiemaking process. Under this theory, people evaluate their
outcomes by comparing such outcomes against an expected st@ndiard&
Blader,200). These expectations are socially ¢
of comparison standar@$yler, 200Q Tyler & Blader, 200). People tend to be more

satisfied with outcomes that are fairly distributed when such outcomes are compared

to other$ outcomegqTyler & Blader, 200). Thus, when people compare their
outcomes to othedsoutcomes they expect to get what they deserve. When such
expectations are violated, feelings of injustice are experigdaaims, D65 Tyler

& Lind, 1992. The relative deprivation theory

allocations about their own expectations without paying attention to whether such
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allocations comply withules of equity. However, like the equity theory, the relative
deprivation theory explains why conflict is sustained when disputants consider their

expectations, exaggerated or otherwise, to have been violated.

c) Procedural justice
The third component, proahural justice, originating from studies Myhibaut and
Walker (1975)recognises that there are no objective standards against which
decisions can be evaluatddsteadpeopl eds perception of th
is influenced by the peetved fairness of the procedures used to arrive at the
outcome(Lind & Tyler, 1988 Tyler & Lind, 1992. The quality of decisions thus
evaluated on the basis of the fairness of such procedures used to phosess
decisiors (Tyler & Lind, 1992.

Pe o pslperaeption of the fairness of decisimaking procedures plays a key role in

fostering positive relations among group memi§éhsbaut & Walker, 197h These

positive relations encourage lotgrm commitment to the decisianaking groups if

the peoplebelieve the authorities are trying to be fair in dealing with the disputants

and their matterflTyler, 1993 and show concern for the rights of the
disputantgTyler, 1989. Hencepr ocedur al justice moder at ¢
decisions in situations where they can accamfavourable or unfair
decisiongFolger & Cropanzano, 20QTyler & Blader, 2000

Procedural justice is made up of two models: theigtdfested and the group value

model. The selinterested or control or instrumental modskumes that disputants

seek to control processes to ensure tlidtomes favour theifiind & Tyler, 1988

Thibaut & Walker, 1978Tyler & Lind, 1992. This modelis rooted in the social

exchange theorywhich postulates that people react to organisations based on the
resouces they receive or expect to receive from such organisations. Generally,
disputants aim to maximise sgj&in through process or outcome conffofler &

Blader, 2000 Thibaut and Walker (1978&)elineated procesontrolasi c ont r o | OV ¢
the devel opment and selection of infor ma
anddecision controbst he degree t o which one of the
determine the o0 uf(f &nidus,géopld arecincliddd sohobse 0
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procedures and methods that are likely to increase the chance of securing favourable

outcomes.

Outcome control is influenced by process control, which can be realised through
opportunities available for participation ihet decisiormaking process, otherwise
known as representation or voigelger & Cropanzano, 200Tyler, 1988 200Q

Tyler & Blader, 2000. Generally, a voice in the decisiomaking process
demonstrates that one is respedtenlger & Cropanzano, 200Tyler & Blader,

2000. People seek to control procedures in situations where they do not have
control over the outcome. Such process control has a bearing on decision control as it
increases the chance of securing fair favourable outcomegBrockner &
Wiesenfeld, 1996Thibaut & Walker, 1978

The group valuenodel, which isrelationalandwith roots in the expectancy theory

and social identity theory, assumes that disputants value their relationships with
others(Brockner & Wiesenfeld, 1996.ind & Tyler, 1988 Tyler & Blader, 200).

Hence disputants will evaluate procedures in terms of their (i) neufratignesty,
impartiality and objectiity; (ii) trust T sincerity; and (iii) how such procedures
preserve di s(pylet, 200G Bylér &d.indy 4993. yhese attributes
suggest that the relational model asskfres bias suppression and ethicality.
Disputants will thus react negatively to unfavourable outcomes when they perceive
as unfair the procedures used to arrive at those outcomes because such unfair

procedures diminish the dignity held by the group members

In the context of arbitration, parties have greater control over the process than the
outcome(Burch, 2010. They can exercise control over the process by thaiice of

party representatives and how these representatives handle the proceedings, their
conduct, prearbitration attempts and prior arbitration experiefiesaiso et al.,

2018 Gebken Il, 2006Moza & Paul, 2017Torgbor, 2013 The extent to which the

tribunals exercise their powers hasbearing on the balance of process control.
Disputantsalso have the latitude to select procedures that give them greater control

over the outcomé€Tyler et al., 1999 While such proceduremay help to secure

favourable outconsgThibaut & Walker, 197§h di sputant so evalwu

fairness of such procedures determines their acceptance and deference to the award,
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the likelihood of postlispute conflict and enforcementsts(Burch, 2010 Kazemi

et al.,, 201% Gluck (2012)e x pl i ci t 1y obser vedceddihgato @ an
matter how short and inexpengpi24®Thus, s al w
di sput ant s Ooprogeduracfarpessi hasnan impact on the effectiveness of
arbitration.

Most contracts and arbitration statutes provide that the award arising from the
arbitration process is final and binding to the disputants. This finality requires
disputants to cede demn-making authority to the arbitrator, creating room for the
exploitation of the disputants. According to the fairness heuristic theory, this
possibility makes disputants uncertain about their relationship with the arbitrator and
raises questions on wiher the arbitrator can be trusted to render a fair
outcome(Lind, 2001 Lind & Tyler, 1988 van den Bos et al., 20R1This trust
determnes how disputantare likelyreact to the award arising from the arbitration.
They may react positively if they perceive the dispute to have been decided
fairly (Tyler & Blader, 2000, and vice versaTlhus, disputants react to the award

depending on their assessment of the procedndhbwardairness.

Both distributive justice and procedural justice are central to determining the
effectiveness of arbitration. One of the theories that have been devétopeplain

the interactive effect of both justice aspects is the referent cognitions theory. (RCT)
Developed by Robert Folger in 198the RCT assumes that individuals evaluate
dispute resolution procedures by comparing their outcomes to referent
outcomegFolger & Cropanzano, 2001 These referent outcomes provide the
standard against which disputants evaluate how their outcehwdd be When

their outcomes, favourable or otherwiseg as they should be, disputants do not
experience injustice. This feeling, also known as the fair process effect, provides that
disputants may consider favourable outcomes to be fair and may even accept
negative outcomes arising from fair procedyf®stka et al., 2008 Additionally,
studies have shown that the perception of procedural fairness is higher when
outcomes are favourable than when they are unfavourable if such procedures are

marred by improprietyLind & Lissak, 1985.
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However, injustice is experienced when a negative outcome is inconsistent with the
referent outcome and the procedures leading to those outcomes aréBinfiner

& Wiesenfeld, 199% Whenone disputant feels such injustice, conflict intensifies,

and resolution becomes more difficult. A series of experimental studies performed by
Thibaut andWalker (1975 st abl i shed that di sputantsao
shaped by their perception of procedural fairness. Hence, the assessment of

procedural justice is critical to disput:

Unfortunately, arbittion remains a confidential process under which it is difficult
for disputants to establish suitable referent standards against which to compare their
outcomes. Firstime disputants in arbitration can only compare their outcomes
against similar outcomesobtainable through competing dispute resolution
mechanisms such as mediation, adjudication, DABs, and litigation. While repeat
disputants can readily compare their current outcomes to their previous arbitration
outcomes, disputes are eo#, and differentdisputes display different patterns that
make it difficult to establish reasonable referent standards. Thus, relying on the
distributive and procedural justice aspects only to evaluate the effectiveness of
arbitration is rather simplistic and may not pow®s an adequate framework for
meaningful analysis. Therefore, an evaluator must consider interactional aspects of

the economic exchange.

d) Interactional justice
The interactional justice component advance®i®s and Moag (19863 concerned
with the relationship betweenagicipants in the dispute resolution process.
Interactional justice refers to the experience people receive as group authorities enact
formal procedurefBies & Moag, 1986 Colquitt, 200). It is concerned with the
quality of the relationship or the exchange taking place between pgé&azemi et
al., 2015. |t provides that di sputantsd reac:
dispute resolutioprocess is influenced by their perception of how they were treated
and the quality of the decisianaking proces§Tyler & Blader, 200). Interactional
justice provides a useful explanation of why misedadisputants might feel unfairly
treated even after receiving favourable outcomes arising from fair procéBiges

& Moag, 198§. It is governed by two principles: truth and human dig(ies,
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2019. Thus, interactional justice is concerned with the social aspect of the dispute

resolution process.

Colquitt (2001)conceptualisethteractional justie as a componermonsising of two
aspects. The first aspeadhterpersonal justicerefers to the perceived degree of
dignity and respect shown by decisiorakers(Colquitt, 2001 Greenberg, 1993
Treating disputants politely, with dignity, courtesy and respect is one way of
achieving interpesonal justic€Tyler & Blader, 200). These are attributes of the
quality of treatment experienced. While some autfeig Lind & Tyler, 1988

Tyler & Blader, 2003 Tyler & Lind, 1992 argue that interpersonal justice relates to
the relational model of procedural justice, for conceptual clarityréisisarchetakes

the view by Bies and Moag (1986}hat interactional justice (which includes
interpersonal justice) is a distinct form of organisational justice. The second, aspect
informational justice refers to the perceived adequacy and thoroughness of the
explanations for decisions and outcor{@elquitt, 2001 Greenberg, 1993 It
requires decisiomakers to handle dispwtéruthfully and to justify their decisions.
Thus, informational justice relates to the quality of the decisiaking process.
Despite this distinction, the two interactional justice components are
related(Cropanzano et al., 20p1

Disputes requiring the tribunal to supply a reasoned awarcbatker andmore time
consuming as they expect the tribunal to analyse all documents and evidence
submitted, witha view to establishing the extent to which such documents support
their reasongKangari, 1995 Stipanowich, 2012Wiezel, 201). While these reasons
promote greater fairness by enhancing the transparency of the évegranay also
necessitate the employmt of stenographers to transcribe the proceedigs,

2008. Thus, these arbitrations require a proper balance between efficiency against
demands for reasoned award&tthancehe overall effectivenessf arbitration.

I nteractional justice influences peopl e
decisions. In this regard, disputants have the tendency to accept decisions arising
from processes where interactional justice is fost@Zedhuitt, 200). For instace,

Tyler and Blader (2000@stablished that the quality of the decisimaking process

i nfl uenced employeesd willingness to ac:
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According toFolger (1993)interactional justice interacts with outcome favourability

and procedural justice, to the extent that arbiters must not only enact fair procedures

and foster equitable outcomes but also treat disputants respedffatigequently,

disputants receiving unfavourable outcomesmy react resentfully toward the
decisionma k e r i f t hey percei ve t he deci si
improper(Brockner & Wiegnfeld, 199%. In the context of arbitration, acceptance of
awardsnot only plays a key role in influencing the cost and duration of resolving the
dispute but also depends on the interpersonal skills of the arbitrator, which define the

way the arbitrator handles the dispute and treats the disputants.

Giorgetti (2013)argues that an arbitrator can never be independent and impartial,
adding that while an arbitral decision should be guided by the merits of the case, the
arbitratorsd decisions are influenced by
and experience. Hhee, some parties may nominate arbitrators capable of delivering
predictably favourable outcomes, even if such outcomes are wrong or
imperfect(Brekoulakis, 2013Colvin, 20121 Puig, 2014. This preference means that

such parties would like to exercise some degsf control over the outcomereating

a bias effect against the oppugiparty. An arbitrator appointed in this manner is

under a duty to disclose such grounds that may give rise to justifiable doubts as to his
impartiality (Stipanowich, 2012 However, there have been calls for such party
nominations, which include repeat nominations, to be regulated in order to reduce the
perception of biagvhi t e & Case & Queen Marya Uni v
Such regulatioms not onlylikely to provide guidelines thahay assist the parties but

may also ensure that nominated arbitrators accept such appointments on the

understanding that they will conduct their arbitrations to acceptable ethical standards.

Lim and Loosemore (201 &sserted that people are likely to work harmoniously and

to collaborate in resolving problems when they believe their economic exchanges are
fair. Their aline survey of 135 consultants, contractors, subcontractors, and
suppliers in Australia indicates that project managers can enhance project
performance by treating project participants with politeness, respect, and dignity.
Politeness, respect and dignége facets of interactional justifeoosemore & Lim,

2015 indicative of the quality of treatment experienced and hence determine
contractoros conflict I Atbiewn 2007. yConfach d pot
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intensity and potential to dispute remain critical aspects of the extent to which a
dispute can be readily resolved, thus determine the time, cost, and bititye b

the resolution outcome.

Interactional justice manifests in arbitration in two forms. The first femmbedded

in Section 19 of the Kenyan Arbitration Aistthe requirement for equal treatment of

the disputantsThis Section requires the tribunal to treat each disputant equally and
to grant each disputant a fair and reasonable opportunity to present its case. A similar
provision is contained in Section 33 of the English.Athe second form of
interactional justice, informational justice is contained in Section 32(3) of the
Kenyan Actand Section 52(4) of the English Adthese sections require the award

to contain reasons (explanations) that form the basis upon which the tribunal made
the award. Upon agreement, the parties, however, magrdispwith such reasons.
Unfortunately, this approach may deprive disputaftthe ability to assess whether

informational justice is fostered

e) Interactions among the justice components
From the above discussion, it is apparent that each of the compooients
organisational justice is concerned with one aspéatably, the four dimensions are
concerned with either outcomes or the proc¥gkile outcome favourability and
distributive justice are concerned with outcomes, procedural and interactional justice
are concerned with the procedesading to those outcomes. However, while
i nteractional justice determines t he di
justice determines the di spu@Basn&Moég, react
1986. Further, both procedural and interantl justice have been found to influence
arbitrator selection in labour and management disgfesthuma et al., 20P0In
addition, interactional justice influences the disppnt s®é perception
justice(Tyler & Blader, 200). Similarly, dsputants who are fairly treateare
unlikely to accept such fair treatment if they consider the outcome of the process as
unreasonabléGross & Black, 2008Lind & Tyler, 1988 Naimark & Keer, 200R
Rawls (1971)cautioned against assessing a conception of justice by its distributive
role alone, arguing that its wider connections mustdesidered Thus, thefour

components are not only distinct but also closely related.
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Based on the fairness hetigstheory, disputants respond to justice by relying on
information relating to different components of justice based on overall fairness
rather than specific components of justicend, 200). The four compoents of
justicemay not only affect each oth@ropanzano et al., 20pbut alsohave been

found to be significant predictors abverall justice judgemen{&mbrose &
Schminke, 200P For instancea study on the perception of 41 building and civil
engineering contractors in Singapore established that the extent to which the
contractor exercised control over the demisinaking process, outcome
favourability, the perceived quality of treatmenperienced and the quality of the
decisionmaking process largely predicted perception of decision outcome
fairnesg(Aibinu et al., 2011 The study also established that procedural justice
depends on threeonstructsof organisation justice: perceived quality of decision
making process, outcome favourability and decision aug fairnessSeparately,

Lim and Loosemore (2017¢stablished that not only did the two aspects of
interactional justice positively affect perception of distributive and proedd
justice, but also perception of interpersonal justice positively affected project
participantsd per ceptThu,nevaldting iouicbnees ondyt i o0 n a
without considering the process leading to those outcomes does not provide a holistic
view of why those outcomes result in the stated effects. Hence, an evaluator must

consider thdour components in determining the effectiveness of the process.
2.9.5Relevance of the Perspectives to Dispute Resolution

The four perspectives discussed abovevigle a useful guide for explaining the
effectiveness of arbitration. However, other than the organisational justice
perspective, the three other perspectives are concernedneithspeodf the dispute
resolution process. For instance, the economic carasieconomic perspective is

like the equity theory of distributive justice as both are concerned with the
comparison of inputs and outputs. The TCE and sémggl and political
perspective are more inclined to the way disputes arise, rather tharexipest
approaches to the resolution of such disputes. The different components of the
organisational justice perspective are comprehensive enough to address both

outcome and process aspects of a dispute resolution process such as arbitration.
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Thus, organiational justice provides a solid foundatitor carrying outa study on

the effectiveness of arbitration.

A contractual dispute is the product of the systemic collapse of the process of
economic and social exchange. Whereas economic exchange is anchstemtton

term transactional activities, social exchange focuses ontéwng relationships
based on parties trusting that each will fairly discharge its obligafitolses,

1981). Essentially, social exchange theory engenders reciprocal interdependent
actions among the parties to the exchange prq€epanzano & Mitchell, 2005

The degree of success of such interactions has the potential to cause enduring
commitments among the parti@dau, 1964. The relationship between the parties

has an influence on the type of exchange much as the exchange influences the
relationship(Cropanzano & Mitchell, 2005 Hence, parties to an arbitral process
may opt to engage in future business depending on the degree of hostility established
during the arbitral process.

The degree of such hostilitpay determine whether each paitylikely to consider

referring future disputes to arbitration. As demonstratedCogan (1988) the
fexchange relationship binding an indiuvi
qgual ity of (p.6% Arbitration ig @ collective dody thaeeks a third

party to provide a final and binding solution to the dispute. It consists of an
interdependent structure in which arbitrators depend on the referred disputes for
economic gain. Arbitrators also depend on the parties to adduce evideneathat

enable them to render awards that are fair and acceptable to the parties. However,
disputants depend on the arbitrafoexpertise to determine the dispute in an
impartial manner. This interaction, evaluated by the disputants based on the process
andt he awar d, determines partiesd trust i

significant bearing on the effectiveness of arbitration.

The organisational justice perspective has been the subject of attention in studies that
evaluate the effectiveness afispute resolution procedures. For example, an
evaluation of the Pittsburgh arbitration programme established that the programme
was not only coseffective but also the components of organisational justice

i nteracted I n det er mh nwithn the odtcome artd atlmet s 6
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procesqAdler et al., 1988 Later,MacCoun et al. (1988valuated the effectiveness

of courtannexed arbitration in 1000 auto negligence cases filed in New Jersey courts

and found that arbitration procedures were viewed as fair, more efficient than
litigation and that cases received higinality treatmentLind et al. (1990found that

tort |l itigantsd subjective evaluation of
perception of the process accounted foib84ercentof the variation in proatural

justice judgements and B2 percentof the variation in outcome satisfaction in

Bucks Bounty in Pennsylvania, USA. While these three studies demonstrate the
importance of organisational justice in the evaluation of the effectiveness of
arbitration,they only focused on couannexed arbitration programmddius, hey

did not considenon-courtannexedonstruction arbitratio

The importance of the concept of organisational justice in construction cannot be
underestimated. This emergingncept has been the subject of several recent studies,
the majority of which have mainly focused on the assessment of fairness in the
decisionmaking process. For example, fairness perceptions in project
relations(Kadefors, 200p organisational justice in the al@s handling
procesqAibinu, 2007 Aibinu et al., 2011 Aibinu et al., 2008 intra and inter
organisational justice within the construction indugbrgosemore & Lim, 2015
Loosemore & Lim, 2015 the effect of inteorganizational justice perceptions on
organizational citizenship behavioytsm & Loosemore, 201)and the importance

of organisationaljustice in dispute negotiatigihu et al., 201). Despite these
concerted efforts, there is no documented evidence of a study that has applied the
concept of organisational justide explaining the effectivenessof construction

arbitration

2.9.6Propositions

Arbitral effectiveness refers to the extano whi ch arbi tration s
aspirations in terms of caesffectiveness, time efficiency and quality of the award
Adan®8yequity theory postul at sasdepgerads p e o |
on the comparn of their ratio of inpigandoutcomedo similar ratios ofreferent

othes. In thecontext of arbitration, input refers to the time and cost while outcome

refers to the awardlrherefore, osteffectiveness refers to the ratio of the cost of
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resolving the disputéo the award valueThe higher the ratio, the less cestective

the arbitation is and thdess effective the arbitration Similarly, time efficiency
refers to theatio of the time taken to resolve the dispute compared to the time the
disputant expectethe matterto take or compared to some other referent standard
The higherthe ratio, the less timefficient the arbitration is and thesseffectivethe

arbitration

Based on social exchange theoriexchangeof resourcescreates reciprocal
interdependent relationships which if successful can lead to enduring
commitmentgBlau, 1964 Cropanzano & Mitchell, 20050rgan, 1988 Quality of

the awargdwhichrefers to the extent to which the awascaceptable,is one test of
such relationshipsA disputant whacceptghe award is likely to voluntarilgomply

with the award and may not challenge it in court, resulting in dispute cldsure
addition, a good awardoes not necessarily require partiesenegotiate or to resort

to the courts for enforcemenit the same time, satisfied disputants are likely to
engage in future business and will be motivated to refer future disputes to arbitration

Thus, the higher the quality of the award, thereeffecive the arbitration

Arbitral effectivenesss influenced by severdhctors including thecomplexity of
the disputedistribution of control, competence of the arbitraprceived adequacy
of the size of tke tribunal, perceived procedural fairnessapproacks to the
presentation of evidence perceived quality of the decisianaking process,
perceived quality of treatment experiencadard favourability angerceivedaward
fairness Interaction of these variables in the arbitvatenvironment has a bearing on
arbitral effectiveness Disputants receiving favourable awards are more likely to
acceptthe award and to conclude that the award is worth the time and cost
spent(Adams, 1965Blau, 1964. Hence:

1 Award favourability positively influences the effectiveness of

arbitration(P1).

Such asputantsarelikely to perceive as faithe award and the procedures leading to
the awardAdams, 1965Cropanzano et al., 200Lind & Tyler, 1988 Thibaut &
Walker, 1975 Tyler & Blader, 200). They may thus avoid contesting the award and

may conclude that the process was effective:
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Award favourability positivelyinfluences perception of award fairness
(P2)

Perceived award fairness positively influences the effectiveness of
arbitration(P3).

Perceived award fairness mediates the influence of award favourability
on the effectiveness of arbitratigi3.1)

Perceived award fairness positively influences perception of procedural
fairness(P4).

Perceived procedural fairness positively influences the effectiveness of
arbitration(P5).

Perceived procedural fairness mediates the influence of award
favourability onthe effectiveness of arbitrati¢R5.1).

Perceived procedural fairness mediates the influence of perceived
award fairness on the effectiveness of arbitrafiei 2)

Award favourability positively influences perception of procedural
fairnesy(P6).

Perceived award fairness mediates the influence of perceived award

favourability on perception of procedural fairn¢B$.1).

Disputans who wield some decision cootrthrough settlement offers hawégher

chancs of securingfavourable awarsl(Brockner & Wiesenfeld, 1996Thibaut &

Walker, 1978. Additionally, disputans who wield some process continielikely to

secure favourable awardecause of the experience acquired through previous

arbitrations choice of better representativasl the possibility of choosingibunak

that are likely to rule in their favour. However, disputants receiving unfavourable

awards are likely to have a positiperception ofthe awardfairnessif they had

meaningful control over the process and if they judge the proceadiag to the

award as fairHence the following propositions

1 Distribution of control positively influences the award favourability

(P7)

71 Distribution of control positively influences perception of award

fairnesg(P9).
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1 Award favourability mediates thafluence of distribution of control on

perceivecaward fairnesgP8.1).

When such control remains inlbaced, unsuccessful disputants are likely to
perceive as poor thguality of the decisioimaking process becausé perceived
favouritism and biagAibinu et al., 2011Colquitt, 201; Tyler & Blader, 200Q. The

unsuccessful party may thus perceive the award to be unfair:

1 Distribution of control influencegperceivedquality of the decision
making procesgP9)

1 Perceived quality of the decisionaking process positively influences
perception of award fairne¢810.

1 Perceived quality of the decisionaking process mediateshet
influence ofdistribution of controlon perceived award fairne@310.1).

Disputants who evaluate the award to be fair, have a good perception of the quality
of the decisiormaking process and have been treated well are also likely toagiew

fair the pocedures leading to the awdAibinu et al., 2011 Colquitt, 2001 Tyler &

Blader, 200). Similarly, if such disputants are treated well thy tribunal, they are
likely to have a positive evaluation of the quality of the decisiaking processes

In addition, disputants are likely to judge the award as fdireif have been treated

well and they have a positive view of the quality of theislen-making procesdn

the absence of a favourable award, a combination of fair procedures, good treatment,
good decisiormaking procedures and a fair award are likely to result in positive
dispute closureThis is because the parties are likelyatept the award without
challenging it, to maintain their relationships and to refer future disputes to
arbitration They are also likely to conclude that the time and cost spent in resolving

the dispute waseasonableConsequently:

1 Perceived quality of theecisionmaking process positively influences
perception of procedural fairneg311)

1 Perceived award fairness mediates the influence of perceived quality of
the decisiormaking process orperception of procedural fairness
(P111).

87



Perceivedquality of the decisiomaking process positively influences
the effectiveness of arbitratidR12)

Perceived award fairness mediates the influengedeivedquality of

the decisiormaking process on the effectiveness of arbitrafiti?.1)
Perceived procedural fairness mediates the influence of perceived
quality of the decisioomaking process on the effectiveness of
arbitration(P122).

Perceived quality of treatment positively influences perception of award
fairnesg(P13)

Perceived quality of the disionmaking process mediates the
influence of perceived quality of treatment perception ofaward
fairnesg(P13.1).

Perceived quality of treatment positively influences perception of
procedural fairnesg>14)

Perceived award fairness mediates thauerice of perceived quality of
treatment operception oprocedural fairnesg?14.1).

Perceived quality of the decisionaking process mediates the
influence of perceived quality of treatment perception ofprocedural
fairness(P14.3.

Perceivedquality of treatment positively influenséhe effectiveness of
arbitration(P15.

Perceived award fairness mediates the influengeafeivedquality of
treatment on the effectiveness of arbitraiipd5.1).

Perceived quality of the decisionaking proces mediates the
influence ofperception othe quality of treatment on the effectiveness
of arbitration(P152).

Perceived procedural fairness mediates the influence of gtienceof

the quality of treatment on the effectiveness of arbitraf®ib.3).

Perceived quality of treatment positivelynfluencesperception of the
guality of the decisiormmaking proceséP16).
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Generally, complex disputes are more difficult to resolve than simple disputes
because of the desire to wield more process control that ceeage the chance of
securing favourable awar@&ebken Il & Gibson, 20Q6Harmon, 2004Hinchey &
Perry, 2008 This aspectmay not only escalate the time and cost of resolution but
also increase the chance that one party may chalteagesultant award:

1 Complexity of the dispute influences distribution of process control
(P17)

A disputant who wields greater control over the process is likely to have a say on the
qualifications of the tribunal, thus influencing its competegffaggbor, 2013 Such
competence, however, depends on the complexity of the dispute, with more complex
disputes requiring tribunals thare more compete($tipanowich & Lamare, 20}4

Thus:

1 Complexity of the dispute positively influences competence of the
tribunal (P18)

1 Distribution of control positively influences competence ofttiteunal
(P19)

1 Distribution of control mediates the influence of complexity of the

dispute on competence of the tribu(191).

Nonetheless, a competent tribunal can dispeiception of biasby remaining
impartial and treating each disputant equdllynay also win the confidence of the
disputants by treating them wellhus, if the tribunafemains impartial andreats
disputants well, the disputants are likely to have a positareeptionof the quality
of the decisiormaking processand the qualityof treatmen{Brekoulakis, 2013
Torgbor, 2013 Hence:

1 Competence of the tribunal positively influences perception of the
quality of thedecisionmaking procesé”20)

1 Competence of the tribunal mediates the influence of distribution of
control on perception of the quality of the decistamaking process
(P20.1).

1 Competence of the tribunal positively influences perception of the
quality of reatmen{(P21)
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1 Perceived quality of treatment mediates the influence of competence on
perception of the quality of the decistaraking proces§P21.1)

Competence also determines tperceivedadequacy of thesize of the tribunal
Because of thedispute complexity, one arbitrator may not possess all the
qualifications required to handle the subject mattailing for a multimember
tribunal(Harmon, 2003 Disputants mayalsoagree on a larger tribunal to cushion
against instances where a sole arbitrator may be percevselbiased enhancing

the fairness of the awar®uch a large tribunal also cushions against inadequate
competence and bias in procedural decisi@king thatmay characterise tbiunals
made of sole arbitratofslarmon, 2004 Hinchey, 2012 Holt, 2008 Jones, 201Q2
Hence:

1 Perceived dequacy of theise of the tribunal positively influences
perception ohward fairnesgP22).

1 Perceived dequacy of theise of the tribunal positively influences
perception oprocedurafairness(P23.

1 Perceived award fairness mediates the influenqeafeivedadequacy
of thesize of the tribunal operception oprocedural fairnes@231).

1 Competence of the tribunpbstively influencesperceivedadequacy of
thesize of the tribunalP24).

1 Complexity of the dispute positively influencpsrceivedadequacy of
thesize of the tribunalP2).

1 Competence of the tribunal mediates the influence of complexity of the

dispute orperceivedadequacy of theize of the tribunalP251).

Once the tribunal is established, it has the power to determine the admissibility,
materiality, relevance,and weightof the evidence adduced, thuts competence
influences the approach to the presentation of evidefi@ndolt, 2012 Torgbor,
2013. Better approaches to the presentation of evidencdilaly to result in
favourable awardangari, 1995 Stipanowich, 200P However, such a
presentationin turn depends on the complexity of the dispane the distribution of
control among the disputani®esaiso et al., 20)8 Hence the following

propositions:
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1 The approach to the presentation of evidence positively influences
award favourabilityP26).

1 The approach to the presentation of evidence mediates the influence of
distribution of control on award favourabiliff261).

1 Competence of the tribunal positively influences #pproach to the
presentation of eviden@27).

1 Competence of the tribunal mediates the influence of complexity of the
dispute on the approach to gesentation of eviden¢@27.1).

1 Distribution of control influences thapproach to the presentation of
evidencgP28.

1 Distribution of control mediates the influence of complexity of the
dispute on the approach to the presentation of evidence (P28.1).

1 Competence of the tribunal mediates the influence of distribution of

control on the approach to the presentation of evid@rize.2d.

Complex disputes are mostly associated with poor approaches to the presentation of
evidencgKangari, 1995 Risse, 2018 In sum, the complexity of the dispute
influences the distribution of process contrapproaches to the presentation of

evidencecompetenceand theperceivedadequacy of theize of the tribunalHence:

1 Complexity of the dispute influences the approach to the presentation of
evidence (P29).

The above propositions suggest thabitral effectiveness is influenced directly by
perceived procedural fairness, perceived award fairness, award favourability,
perceived quality of the decisianaking process and perceived quality of treatment
The remaining five factorsncluding the perceivedadequacy of thesize of the
tribunal, competence of the tribunapproach to the presentation of evidence
distribution of control and complexity of the dispute indirectly influeackitral
effectiveness through these direct factors

2.10Conceptual Framework

The dimensionsf effective arbitration discussed in Sectidd aboveare concerned
with cost, time or quality of the outcomé&n this study,dimensionsof arbitral
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effectivenesswvere taken as thecosteffectivenesstime efficiency and quality the

award The outcome of arbitration is the awardCosteffectiveness wa
conceptualised as the amount of money expended on the arbitration as a percentage
of the claim award andoanterclaim awardif any. Time efficiency referdo the

number of months taken to resolve the dispateomparison to existing standards

Time efficiencywas evaluated byassessing actualurationin comparison to the

durationdisputants expecteahd thereasonableness the duration

Quality of the avard refers to itacceptability to the disputantextent to which the
award motivates disput aand thedextenotonwhich thee n t
award maintaindusinessrelationships.The extent to which the award maintains
relationships is a caequence of the award validity, acceptabil#gtisfaction,and
fairness Based on organisational justice literature, these are attributes of outcome
fairness and outcome favourabilityn the context of arbitral effectiveness, the
quality of the awardvas conceptualised to be iecceptability the extent to which it
maintaired business relationshipand the extent to which the award motidatiee

disputants to use arbitration in resolving future disputes

It was the thesis of this study th&iesethree dimensionef arbitral effectivenesare
influenced byten main factors, thus distribution of control, complexity of the
dispute, competencd the arbitratorperceivedadequacy of theize of the tribunal,
perceivedprocedual fairness approacksto the presentation of evidenqeerceived
quality of the decisiormaking processperceived quality of treatment,award
favourability andperceivedaward fairnessFirst, mmplexity of the disputevas
conceptualisedh terms of the number of parties and contract agreements, language
and cultural differences among the participants, number of sittings, and the number

of issues involved.

Second, disthution of control refers to the extent to which the disputants and the
arbitrator can influence the process and the awamdas conceptualised in terms of

the conduct of the partiesgpeat player effecgrbitrator use of conferred powers,
nature of representation and the extent of theaptien protocol. A disputant may
achieve control over the award by making or accepting settlement offers that result in

consent awards or by choosing arbitrators who are likelyul® in favour of the
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disputant. A disputant may also achieve control over the process by choosing
competent representativats delay in issung instructions to their representatives,

delaying or failing to pay such representatives, delayingotafirm the terms of
referenceod el ayi ng payment of the tribunal 0s
also be achieved by capitalising on information gathered during thacpos

protocol or from experience in previous casdsis information may strengthen a
partyobés case, granting that party greate
understands such power imbalance among the disputanislesnte suckontrol by

exercising the power conferred through the arbitration agreement.

Third, competence ahe tribunalwas conceptualised in terms kriowledge of the
subject matter of the dispute, legal knowledge and knowledge of arbitration law and
practice. It also includka set of skills entailingprganisationaland interpersonal
skills andattitudes thatlevelop with experience in the subject matter of the dispute,

and experience in arbitration.

Fourth, quality of the decisiemaking process refers to the way #weardis made or
reached. Such qualityas conceptualised in terms of hoke tribunas deciced the
disputes based on facts and not personal biases, redampartial and maintaied
consistency in its application of the rules. Fifth, quality of treatment refers to the
manner of interaction during the resolution proce§he construct was
conceptalised in terms of howvell the tribunakreated disputants byfrainng from
making improper remarks or comments, prawda wellreasonedaward, and
treatng the disputants with politeness, respect, courtesy, and dignity. Sixth, the
perceived adequa®f thesize of the tribunalvas conceptualised in termswhether

the number of arbitrators appointe@s sufficientto resolve the disputegiven their

competence

Seventh, procedural fairness refers to how disputants react to the rules adopted
shapng the dispute resolution process. Procedural fairmess conceptualised in

terms of howdisputants perceivkthe procedures used as fair and satisfactooy

the tribunal trie hard to be fairshownedc onc er n f orightsddecglgdthe ant s 0
dispute fairlyand how easilythe awardwas enforced Eighth, the approach to the

presentation of evidenaeeanshow disputants preseftteir evidencein support of
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or defence against the claim and/or counterclaim. Gapgdroaches include
meticulousdocumentation, the timely appointment of adequate experts and timely
submission of expert reports and witness statemenisber of experts and fact

witnesses and choice of techniques for preparing and presenting evidence

Ninth, award favourability, referto the extent of wins or losses. An awavds
favourable to a disputant when the disputaas satisfied with and perceidethe
award to be favourable, particularly when the awass$ proportionally high in
comparison with the claim or counterclagize A claimant evaluates the award to
be favourable when the claim award is high in proportion to the dameand the
counterclaim award is low in relation to the counterclaine The reverse holds for
the respondent. Lastly, award fairness (equivalerdutcome fairness) refers to the
extent to which the award achieves distributive justice. Award fainmesschieved
when the disputant percetlethe award to be fair, expectedieservedand
comparable t@awards forsimilar disputes.

The conceptual mdel capturing all these variables and theirelationships s

illustrated in Figure 2.2 The nodel shows thathe complexity of the dispute

influences arbitral effectivenesshrough the othevariablesin the modelDi s put ant s 0
desire for favourable outcomes prompts them to seek greater control over the process
and the decisianThe desired level of control increases with the complexity of the
dispute, with moreomplex disputes attracting the need for greater control than less
complex disputesSuch controlnot only influences how evidence is presented but

also how parties perceive competence of the tribunal, depending on ththevay

tribunal handles hte evidence More complex disputes may also require larger
tribunals than less complex disputes to bring in diverdityis enhancing the

tribunal s6 competence

Competent arbitrators understand power balance among the disputants. They also
understand how to evaluatiee admissibility, relevance, weight, and materiality of

the evidence presented. The tribunal evaluates the evidence presented in determining
how the evidence supports that partyds c
may be favourable to one tife parties. Disputants receiving favourable awards are

likely to conclude that both the awarand the procedures were fair amay have a
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positive view ofarbitral effectiveness. Similarly, disputants receiving unfavourable
awards are likely to acceptataward if they perceive the awas@nd the procedures

as fair. On the contrary, disputants receiving unfavourable awards are likely to resent
if they view the awarsl and the proceduseas unfair. These perceptions affect

di sput ant sO s uohwhethente nomplydwngtctihesawandoluntarily,

to decline deference or to challenge the awardourt, affecting resolution time and

cost. These perceptions also affect the relationship between the disputants and their
support for arbitration as a method of

perception of award and procedural fairnesy influencearbitral effectiveness.

Award
Favourability

Award
Fairness

Quiality of the
decision

Distribution
of control

P2

resentation
evidence

+P19 +P20

17
P29

treatment
experienced

+P18

Complexity of =

+P2—— Influences. The construct at the arrow tail influences the construct at the arrow head.
Letter P = Proposition, each with a unique number.
Positive sign (+) indicates positive influence.
Negative sign-) indicates negative influence.

Size of the
tribunal

Figure 2.2: Conceptual model

The tri bunalmaysin twroiniipeace @arception of the quality of the
decisionmaking process andlispu t a rpércegdtion of how they were treated
Competent tribunals provide concrete reasons in support of their decisions,
increasing positive perception of the resolution proceda addition, competent

tribunals treat parties equally, politely, with dignitourtesyand respecignhancing
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positive perception ofthe quality of treatmentThis positive perceptignin turn,
influencesd i s p u peeceptioa @f thequality of the decisiommaking process
Higher perception of thquality of treatmenimay engendehigherperception of the
quality of the decisioomaking processThese two constructs in turn influence
perceived award fairness Better quality of thedecisioamaking process and
treatment engendea higher perception ofboth award and procedural fairness
enhancinghe chance of concluding the dispute resolution proddsss, a positive
perception of award fairness, quality of the decisiaking process, quality of

treatment and procedal fairnessnay positivelyinfluencearbitral effectiveness.

Relatedly, a ar bi tr at o rpéstvelycinfloepcestpercegtien of the
adequacy of thsize of the tribunalThe lesscompetent the arbitrator is, the higher

the chance of appointing multi-memberto handle the disputesubject to the
arbitration agreementThe aim is to ensure that disputants get fair awards and
procedures, thereby avoidingerception of favouritism trat may characterise
tribunals consisting of a sole arbitratéxn award arising from a tribunal that is
perceived to have favoured one disputant is likely to be challenged, escalating the
time and cost of resolving the disput€he consequence is fractuginof the

relationshipbetweerdisputants and discrediting of arbitration.

Based on the above discussidncan bediscerredthat a study on the effectiveness

of construction arbitratiomequires researchers to studigputants becaudbey are

directly afected by the process and its outcoebitrators are also critical to the

study because of their adjudication raleguiding disputants on various procedural
mattersand inresolving the disputeThus, their treatmendf disputants and their

final awardh a s a role i n determining Partysput art
representatives are also actively involvegunding disputantoon the appointment of

arbitrators approaches to the presentation of evidemzbwhether to accept or reject

the award.

2.11Conclusion

In this Chapter, the researcher has reviewed literatetating to arbitral

effectiveness, its effects and compared ith®e effectiveness of litigation and other
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ADR methods. The various factargluencing the effectiveness of arbiti@tihave
also beenexamined, paving the way for identification of the knowledge Jap.
effectivdy address this gap, variopgrspectives depicting disputing behaviour were
examined Based on thigheoretical frameworkthe study draws updhedimensions

of organisational justice perspectiteframe the various theoretical constructisat
have beendeveloped into 53 propositions. These propositidmsve been

conceptualised into @stablestructural model

The next Chaptegxplainsthe methodology used this research.
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CHAPTER THREE
RESEARCH METHODOLOGY
3.1 Introduction

The previous lesapter has reviewed literature related to the problem under reskarch
identified the research gap evidenttive previous literatureThis Chapter presents
the methodologyfor carrying out the empirical aspect of the studyg the second
sectionfollowing this introduction,the researchecompares the quantitativéhe
qualitative, the mixed research strategesi their underlying philosophiedt also
describesvarious researchapproacks The third section provides adetailed
procedure fotheselection of cases and participartie fourth sectiondiscusses the
five methods of collecting case studgdvalidationdata Thefifth section describes
the various variables of interdastthe study and shows how thexere measuredin

the sixth sectionthe various methods of analysing the data discussedThe
seventh section covers validity and reliability, followed by ethical considerations in
the eighth sectiorAt the end of the Chapter ésconclusion whichrecapgsheissues

covered
3.2ResearchStrategy andDesign
3.2.1Research Strategy andPhilosophy

Choice of an appropriate reseasthategydepends on the theoradicorientation of

the researchBryman (2016)uses the term research strategy to refer taigeaeral
orientation to the conduct of social researfh 38. Some research projects have an
inductive orientation wherefithe researcher infers the implications loé or her
findings for the theory that prompted the whole exetojBeyman, 2016, p. 21
Researchers who find relevance in this approach in many instances adopt the
qualitative strategy, whiclentails collection and analysis of datathe form of
words(Bryman, 2016 Creswell & Creswell, 2008 The qualitative strategyassumes

an interpretiist and constructionigposition which relies othe interpretation of the

social world by analysing outcomesof the interacbns among its
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participantyBryman, 2016 Maxwell, 2013. This strategy places emphasis on

theory generatian

On the contrarythe quantitaive strategyassums a deductive approach where the
researcher, on the basis of what is known abgitemomenondeduces one or more
hypotheses that must be tested empirig@lyman, 201%. The quantitative stratgg

is highly prescriptive andises numbered data to test objective theories that show
relationships among variabléSreswell & Creswell, 2018 It assumes positivist

and olpectivist positionwhich takesthe view that socigghenomenasexternal facts
beyondour reach or influencean only be studieldy applying methods of the natural

sciencegBryman, 201%. Thus,this approachraphasises theory testing.

Notwithstanding the selected strate@yyman (2016)observes that the distinction
between the quantitative and qualitative strategy is not as rigid and deterministic as
their respective proponents have argu€bis observation recognises that either
straegy borrows some characteristics from the othéfor example, galitative
research may be used for testing thedfggman, 2016 Creswell & Creswell,
2018 Maxwell, 2013 Miles et al., 201%¥ much asquantitative researcban use an
interpretivst position to tap into the meaning of a phenomenon using such
techniques as respondent validatiomlata analysis and interpretation of
findings(Bryman, 201%. In addition, qualitative research feequently associated
with the quantification of qualitative data, a characteristic that is inherent in
guantitative researciThese examples demonstrate the interdependent nature of the
two strategies and explain why some researchers have opted fox#duestmategy.

The mixed strateggombines botlthe qualitative and quantitative strategrathin a

single projectUnder this strategythe researcher can prioritise either the quantitative

or the qualitative strategy or attach equal weight to €agman, 2016 Creswell &

Creswell, 2018 Once the priority is established, the researcher exercises discretion

in deciding the sequencie whether to start withthe quantitative or qualitative

strategy or to collect data concurrentfvh at ever t he resear che
chosen sequence, the researatsdies onone or more reasons for choosing the

mixed research strategysome of the reasons outlined Bryman (2016)and

Creswell and Creswell (2018hclude the needi) to triangulate findings(ii) to
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capitalise on the strengths and weaknesses of each stréi@gio help explain
findings generated by each strategy dw) to develop the research instrument.
Thus, the mixed strategy provides the researcher with an opportunity to collect,

analyse and interpret findings arising from qualitative and quantitative data.

A proper understanding of the effectiveness of arbitration requires the researcher to
interact with the disputantdneffectiveness of arbitratiowlirectly affects these
disputants The disputantsra thus best placed to provide a holistic account of thei
experiencesBryman (2016 andCreswell and Creswell (2018pgreethat qualitative
research relies on the meaning participants attach to the phenonkétowever,
Bryman (2016)andZikmund et al. (2010%autionthat such studies may be affected

by (i) the researcher losing focus through excessive immersion in the natural, setting
(i) ther esear cher 6 s s ubj kiasediappmach af tcoesidgringehe at i o
views of some of the participants but not othén) its unstructured approach to
inquiry which makes it difficult to replicate its findingand (iv) non-probability
samplingprocedures that are not representative hence findings cannot be generalised
to the population Despite these shortcomings, qualitative reseasctthe best

approach to finding explanation§ phenomena.

In this regardconsiderations other than avoidirggtquantitative strategy must guide

the researcher 6s c¢ h 8uchaehoiae imusgtake into dceotint ve s
the research questigBryman, 2016 Maxwell, 2013, values and practical
considerationgBryman, 201% The qualitative strategys considered the best
strategy to addr ésyman,t281® and o enrsdérstanch deepev h y 6
meanings and gain insights on a phenomdéddanmund et al., 2010 Regarding

practical considerationghoice of the researcétrategy must take into account the

nature of the research topic and of the people being st(Biigchan, 201§ By its

very nature, arbitration is a confidential procasd deals with sensitive disputes that

many disputantsmay not be willing taeveal to third parties.

Suchreluctancerencers it difficult to conduct research by way of procedures that
require the collection of quantitative datalt requires an approach peggea
establishing relationships with the subjects whay be purposefully selected to

provide the requisite daf&reswell, 2018Maxwell, 2013. This method of selection
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IS inconsistent with quantitative research that requipFsebability-sampling
techniquesThus in this study thequalitative strategyvas adoptecdhot onlyto help
in understanding why arbitration &sn ineffective mechanism of dispute resolution

but also for practical reasans
3.22 ResearchDesign

The qualitativeresearchstrategyrequires a careful choice othe researchdesignto
ensure thathe statedesearch objectives can behieved Research design refers to
the frameworkfor the collection and analysis of dgBryman, 2018 It logically
connects the data, research questions and concl¥imn2014). This connection
requires the researcher to specify the procedures to fadloing the research
processlt forms the framework within whicko evaluatehe quality of the research

findings The research design is thus a critical component of the research process.

The procedures followed in this study are summariseftigure 3.1. Generally,

some preliminary literature review helped in identifyithg research problenThis

review was followed byan in-depth review of previous studids develop the
theoretical and conceptual framewofke conceptual framework guided the process

of not only selecting cases and participants but also the development of the interview

guides and thease study protocols.

A pilot study of three casewas then conductedo establish how well these
instruments were functionind he pilot study informed the revisions made to these
instruments prior to the main fieldwgrkwhich wasconducted using fiveasesEach
transcribed version of main field interviswwas sentback to its respective
interviewee for commentsAfter incorporating feedback comments, the datzs
coded and analyse#&indings of this analysis guided the process of developing the

validaion interview guide.

The findingswere then validatedsing fve purposefully selected expert&nalysis

of the validation datawas crucial to the process akvising the structuramodel
Following the analysighe conceptuamodelwas revisedfollowed by a framework,
which formed the foundation upon which to draw the conclusions and to write the

final report.
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Figure 3.1: Researchprocessflow

(Source: OwrConcept, 2018)

Social research can be implemented using five main research deSigas
experimental design involves manipulating the independent variable in a laboratory
or field setting to establish the effect of the independent variable on the dependent
variable(Babbie, 2016 Bryman, 2016 Creswell & Creswell, 2018 Manipulation
makes the experiment the only research desigwhich the researcher exercises
control over behavioural events during the research pr@¥ess2014. The
experimental design is mainly associated with quantitative res@maman, 2016

Creswell & Creswell, 2008 where 1 is usedfor testing causal relationships between
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variablegBhattacherjee, 201&ekaran & Bougie, 20)6in an attempt to answer the
research quest i oYirs 20f4h lo isvused as al yaréistick ggainst
which to evaluate other research designs because of its stnenigtims of internal
validity and reliability(Babbie, 2016 Bryman, 201§ Thus true experiments
conducted in accordance ttvigood research design practicare perfect research

designs.

The crosssectional design, longitudinal design, case study design and the
comparative design are associated with both quantitative and qualitative
researci{Bryman, 2019 The crosssectionaldesign also known as survey design,
involves making quantitative or qualitative observations of a phenomenon on more
than onecase at a single point in tinfBabbie, 2016Bhattacherjee, 201Bryman,
2016. This design differs from the longitudinal study that makes similar
observations but over an extended peridowever, sich long periods can affect
representativeness of the sample through sample at{fgrgman, 201% The
qualitative aspect of crosectional design involves an unstructured or semi
structured interview witlseveralpeople Thus the crosssectionaldesign enables the
researcheto generalise or to draw inferences to the larger populé&diceswell &
Creswell, 2018 and to use multiple perspectives or multiple theories in studying a

phenomenoiiBhattacherjee, 20)2

Surveys are useful research designs for answering research questimisgfamn
Awhoo, Awhafhow inwlkdédmoe da,n dYinfi209wThenaassy 0
sectionaldesign is useful to a researcher who seeks to describe a large population
that cannot be observed direcfBabbie, 201% This characteristic requires the
researcher to employ roldusampling procedusethat can aid in generalisirthe
findings to the populationOverall both crosssectional and longitudinal designs
enable the researcher to examine relationship patterns between variables.

The third form of research design is ttese studyThe case study design involvas

detailed and intensive analysis of one case andtaieythe form ofa longitudinal

study A case study fAinvestigates a contempo
reatwor | d Yonn20Bixpt I8 The realworld context must be bounded by

time and activity and must provide the researcher with an opportunity to collect data
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from multiple sourcegCreswell, 2018 Creswell & Creswell, @18. Having
originated in psychology and business rese@@chswell, 2018 Zikmund et al.,
2010, th e case study design seeks t o ans we

A w h §rio, 2014 and mayinvolve one case or multiple cases.

Bryman (2016)uses the term case study design to redesingle case studiesnd
comparative desigrio refer to multiple case studiesThe comparative design

involves studymg fitwo contrasting cases using more or less identical
methods (Bryman, 2016, p. 64 Such comparison can play a key role in
understanding causalitiMultiple cases provide the researcher with an opportunity to
compare the studied phenomenon across contextsBiyutan (2016)and Yin

(2014) caution that findingsarising from such comparative study should not be
generalised to the population but generalised analytically to some theory. At the
same time, studying multiple cases dilutes the depth of analysis that can be
undertakenn one of the casd€reswell, 2018 However, case stud
capitalise on the role of théeémr2pld,bevel op
37) which then guides the procedures for collecting and analysing dhta.
characteristic makes the case studgal for carrying out both quantitative and
qualitative research

The choice of which research design to adsptetermined bythree main factors
The first factor is the time dimensioResearchrs can collectlata & a single point
in time or over an extended peridd this study,the datawas collectedat a single
point in time Hence,the studywasnot amenable to thigme-consuming and costly
longitudinal design The second factor is the form of theesearch
guestion(Bhattacherjee,2012 Yin, 2014. This researchsoughtto answer the
research questiemi h o wo  a.n @he Iest vgy of answeringich questionss
by using experimental and case study desighise crosssectional dsign wasthus

not suitable.

The final choice between experimental and case study desigoverned by the
third factor, the extent of control over behavioural evef(itsn, 2014. While
experimental researclec an contr ol rel evant behavi ou

systematicall y, 0s camst(¥in, 8014 ¢.yl2 Suehs ertrolc h e r
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requires researchexto be highly intrusie, increasing the possibility of psychological
damage to the subjed@abbie, 2015 Unfortunately,this psychological damages i
one of the consequences of emotional stress as a substtediidden costs of

ineffectivearbitration discussed under Sectihb.1 above

The foregoing argumerieavesthe case studynd the comparative desigis the

most feasible designWhile the case study desigslimited in terms of itsscope of
representativenesfts proponentsido not delude themselves that it is possible to
identify typical cases that can be used to represent a certain class of
object® (Bryman, 2016, p. 62 However,Bryman (2016)ppines that researchers are
often in a position to generalise by drawing on findings from comparable cases

investigated by others.

In addition, the case study design has been touted as ideal for theory testing and
theory generatiofBryman, 2016Yin, 2014. Ideally, case studies test thedrgsed

on analyss of quantitative dataHowever,explanatorycase studies caest theories

based on analysis of qualitative dateovided the researcher develops a theoretical
framework and a systematic research desigd conducts an independent evaluation

of potential biases and methodological rigour of thee cstsidy(Johnston et al.,
1999. Case study desigs suit researchers seeking to establish patterns of
relationships among wetlelineated construc{dliles et al., 2011 Nevertheless,

such researchemust endeavour not to be toestrictive in their research designs.

Research problems that seek to establish relationships among constructs address the
resear ch @ udde case study dedigs whus the best design for studies
seeking to answer A h o w s uraler desedirck ltgnditions e s e a
where the researcher cannot manipulate behavioural emethtwhere the number of

variables far exceeds the number of datatsdiin, 2014). This characteristic calls

for multiple methods of data collection to yield timeich-desired convergenc€ase

study research desidras been used in similar studies suctAdker et al. (1983)

Chaphalkar et al. (2015 olvin (2011) Hill (2003); Lind et al. (1990) Torgbor

(2013) Welsh (2004)andWissler (2004) The case study research desitirerefore,

has broader applicatiaand hencevastheidealapproach
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However, this study eailed thecollection and analysis of data from more than one
case As demonstratedater in Section 3.6, both within the caseand crossase
analysiswerecritical to arswering the research questiof$wus, amodified form of

the case studyhe comparative desigmas adopted
3.3 Caseand Participant SelectionProcedures
3.3.1The Construction Industry of Kenya

The construction industry plays a key rolespurringeconomicgrowth Other than
providing construction facilities for the various sect@#glebrandt, 2000, it creates
employment opportunities and demand for goods required in the industry but
produced in the manufacturing sector, such as cement, pdisteel. It also creates
demand for services required in the industry but offered by the service dector,
example construction loang~or this reason, the industry has interlinkages with other
sectors, creating interdependency relationships thaitdffe way these other sectors
operate if the industrys not run efficiently. One of the ways of achieving such
efficiency is to ensure that many of the disputegeiterate¢Fenn et al. 1997 do

not stall growth in these other sectors.

Demand for such efficiency has catapulted the industry to adopt standard contracts in
implementirg the numerous projectd undertakes In Kenya, for example, the
industry relies orseveralmain standard forms afonstructioncontracs. The Joint
Building Council (1999ktandarccontract is the most widely usédilding contract

in the private seor while the Public Procurement Oversight Authority (2007)
standard contract is mayntestricted for usen public building contractsThe Kenya
Association of Building and Civil Engineering Contractors (20G2andard
subcontracsupportghe JBC contradh executing subcontract agreements.

However,most civil engineering construction projects aaine complexuilding
projects rely on the globally recognisedinternational Federation of Consulting
Engineers (1999)standard contract for constructionrnow in its second
edition (International Federation of Consulting Engineers, 20A7number of other
public projects funded by multilateral development banks uselrteznational

Federation of Consulting Engineers (200&andard contract. The latter two
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standard contracts are supporteg the International Federation of Consulting
Engineers (2011)standard gbcontractin implementing subcontract agreements
based on the FIDIC standard contradiee common thread in all these standard
forms of contract is a dispute resolution clause that requeésral of allarising
disputes to arbitration for terminal cdgtion.

The foregoing discussiosuggestdhat the industry relies heavily on arbitration in
resolving thehigh volume of disputest generatesin addition, thisr e sear cher 6
extensive experienda the industryspanningalmost 20 years1 Kenya and the East

African region,and having gainethe muchdesired exposur® understand how the

industry operatespffered an opportunity to study how the multiplicity of factors
interactin influencing the effectiveness of arbitratidn.this re@rd, the construction

industry of Kenyavaschosen because of the relationship already established by the
researcherand the extensive knowledge so far acquired inwag theindustry

operates and how its disputes are resolved.

3.3.2Case ®lection

A key decision that guides case study research design is the choice between a single
case and multiple cases single case design can cover a critical case, an extreme
case, a common case, a revelatory case or a longitudinglYeéas€014. On the
contary, multiple case designs entah intensive examination of at least two
caseqYin, 2014. The number of cases studyis at the discretion of the researcher,
but the [ evel of anticipated uncertainty
importance of rival explanatiorguide this choiceMultiple case designs can thus be
used to compare or to contrast cases tndlevelop a better understanding of
causality(Bryman, 2016 Miles et al., 2013 Yin (2014)cautions that multiple cases
create a false impression of sampling logic amaly require considerable time and
money However,suchmultiple case designs provide more cattipg and robust
evidence than sitg-case designs'hus multiple casesvere chosero provide rich

and robust evidence for acceptingpodifying, or rejecting the theoretical

propositiors developedafterreviewing past research.
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In Kenya, atypical arbitration should be registered at the High Court to be
enforceableA party that is not keen to honour the terms of the award may apply to

the court to set aside the awafthese are everyday circumstances that characterise

most arbitrations According to Yin (2014) a common case A c a
circumstances and conditions of everyday
provide about the social proce@s®s rel a
Common cases are also referred to as representative, typical or exemplifying
casegBryman, 2018 Hence this studycapitalised on the advantages of the multiple

case design in choosing common cases from the list of cases concluded at the High

Courtof Kenya

Arbitration is a private process whose proceedings are conducted in confitleace
proceedings focus on the contractual relationship between the disputants and how
such relationships were fracturddowever,the successful party must register the
award in theHigh Court of Kenya for recognition and enforcememtiessthe other

party opts to comply with the awaxaluntarily. In addition, a party that wishes to
execute the registered award must secure an execution decree from the High Court
A disgruntled past may opt to challengadoption ofthe award or its execution in

the same courfThus the court providd the most comprehensive list of disputes

arising from arbitration.

This researcheconsidered all contractual disputes determined by the High Court in
Nairobi since 2014dbecause of two reasanBirst, disputants should easily recall
events arising from recently determined dispugtsetching participanfsmemories

far into the distant past may negatively affect the accuracy of
responsefBhattacherjee, 2012Bryman, 201§ Studies in cognitive psychology
have shown that 2fercentof personal events were irretrievable after one year while
60 percent were irretrievable after five yeaf$/agenaar, 1986 Thus, cases
concluded in the distant past were likaty be affected by inaccurate responses

because of memory lapses.

Second, this approach haden used in previous studies includkangari (1995)
Lipsky and Seeber (199&@nhdStipanowich and Lamare (2014hat covered a period

of three years preceding the survey dates. Based on these studiesyadhpeeod
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was consideredeasonable e only disputes whose rulings were delivered since

2014 were included as target cases.

The most comprehensive database of cases determined by the courts in Kenya rests
with the National Council for Law Reporting (Kenya Lawllhe Council posts
judgementsof these cases on its webshép:/MWwww.kenyalaw.org An advanced
case search conducted on the websit@®8eptembeR017 for all cases containing
t he word Aar bil407 adeswhnuigemeats delivaretidtween 1
January2014 and 29 Septerber 2017. Out of all hese casedhe High Courtat
Nairobi (Milimani Commercial CourtsCommercial and Tax Divisiorf)ad handled
244 casesCases handled byithcourtwere considered becauséthe proximity to
their litigants, who wee likely to be basedn Nairobi where this research wa
conducted Additionally, the High Court at Nairobi (Milimani Commercial Courts:
Commercial and Tax Division) is the onbourt containing rulings arising from

litigation of commercial disputes.

The content of theerulings wasanalysedo identify case rulinggontainingsubject
mattersrelevant to the construction industijhe analysis was carefully conducted to
selectonly cases arising from arbitratiomhe analysis process established that 40
cases dealt with subject matters relevant to the construction ind8sime cases
containing t he dealtowitltapplicaionb io tstayaldgal procéedings
and requests to refer thlisputeto arbitration Other casesought injunctions or
interim measures of protection on matters that were the subject of arbitral
proceedingsTable 3.1summarises the categoriestbésecasesEvidently, most of

the cases were fileh recognise andnforceand/or to set aside the award.

Table 3.1: Summary of arbitration casesn construction

Case details Number of cases
Recognition, enforcemergetting asideexecution or stay of execution 24
Stay of legal proceedings and referral to arbitration 7
Removal of arbitrator 2
Injunction and interim measures of protection 7
TOTAL 40
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An understanding of thenteraction of the various factors influencing the
effectiveness of arbitration requires researsterconsider the entiréife cycle of
arbitration case To establish whether a casefore the couriealt with a matter that
had gone through the entilée cycle of arbitration,the rulingswere analysedo
establish whether the cases dealt with matters arising from a final .a8ateken
caseswere excluded because thagdressed matters relating ttee stay of legal
proceedings, removal of the arbitrgtimjunctions,and interim matters of protection
Three caseswere also excluded because thdgalt with interim awardsand
preliminary rulingswhile two were excluded because thdgalt with mattershat
were the subject of international arbitratiéwditionally, threecase wereexcluded
because the arbitratos were dead Thus only 16 casesfor the recognition,
enforcement, setting aside, execution or stay of executidmalf award arising
from domestic arbitratiorof contractual disputes in constructiamere eligible
candidates for case selectidimese criteridentthe procesgo purposefukekectionto
achieve cases that are critical for testing theories and dagéds whom the

researcher can establish the most productive relationgiMaxwell, 2013, p. 99

Content of the remainin@6 casesvasfurther analysed tdeterminethe final list of
candidate casesith which to establishfurther contact Names of the partiewere
identified, and a further search conducted online to establish their contact .details
Where no contact details were available online, efforts were made to check names of
the contractors on the National Construction Authority (NCA) online register to
establish whether they were duly register€dse files at the court registwere
perused t@xtract further contact detailSasesvith missingcontact details for either

of the partiesand for the arbitratowere excludedSimilarly excluded werecases

wheremost ofthe participants were unwilling to participate

At the end ofthe selection procesten caseswereeligible for inclusion in the final
selection Three of these cases were earmarked for the pilot study while the
remaining sevencases were reserved forethmain study The three cases were
selected because of the prior relationship existing between the researcher and some
of the pilot study participantsThe participants were then contactsdekng their

consent to participate in the researtrh one of tle cases, the arbitrator and the

claimant declined to participatén another case, the arbitrator and respondent
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declined to participateIncidentally, the same arbitrator handled both cases
Telephone numbers for the respondent in the former case atie folaimant in the
latter case did not go throughhese cases were dropped, leaving five cases for the
main study Thefive casedall within the range of five to tecasesecommended by
Miles et al. (2014pndYin (2018) Consistent withYin (2018) at leastthreecases

and two casewere earmarketbr literal and theoretical replication, respectively.

3.3.3Patrticipant Selection

In typical arbitration caseslaimans submit their statements of claiagainst which
respondentsfile their statements of defenc&ach of the parties may involve
advocates in preparing these documents, and when hearings are enwisaged,
choose to be represented by such advocates or other persons of their T®ice
advantage of being represented by ates is that they can also be used to seek
court intervention on matters wheselch interventionis required The pleadings
from each side are usually accompanied
Such evidence may be presented the form of documents, such aetters,
photographs, contractsstatements,and opinions Fact withesses may prepare
statementsvhile experts do opiniond he parties or the tribunal may appoirperts

to provide an opimn on a technical mattetherefore, it is evident that a typical
arbitration has several participants, including the claimant, the respondent, the

arbitrator, advocates or other representatmisessesand experts.

Some of these participantsuch asexperts and witnesseare peripheral to the
process Thus,they are not actively involved ithe entirearbitration processThey
may not beableto provide concrete information aall the events relevant to the
research question However, claimants, respdents, arbitrators, and party
representates are critical to the process atitey were therefore targeted as the
source of data required for this studyus, hese participants constitdtéhe units of
observation in this study.

Another set of participantwasrequired forvalidation This aspect of the research
soughtto gain an irdepth understandingnd confirmationof the findings arising

from the casesThus, t requirel experts witha deep understanding of the arbitral
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processin this study,five participantswere purposefully selected to participaite
the validation based on their extensive experiencaribitration These participants
includedtwo quantity surveyors, two architecand one advocate, aho had not

participated in the pilot or the main study.

3.34 Unit of Analysis

The objective of arbitration is to resolve the dispute between the p&nes the
dispute is resolved, the award is delivered to each.pEm/wayeach party reacts to
this award determinethe effectiveness of the resolution proced3arties who are
satisfied with the outcome and the process generadlgt positively and vice versa
However, while the general perception of the effectiveness of arbitraitiothe
public domainis embedded in the parties who participated in the process, such
perception is based on the outcome and process of the arbitratiomtoasdore, the

arbitration case wathemost suitable unit of analysis for this study.

3.4Data CollectionProcedures

The case study design adoptkxnt this study provides a wide choice of the methods
to be used for data collectiorlowever, choice of the appropriate data collection
technique to us at any given time depeman the research questions, cultural
research situation and practical considerat{&@ows & Liu, 2015 Maxwell,
2013. One of the way®f enhancingconstructvalidity of qualitativeresearch, such
as case studiess triangulation(Creswell, 2018 Maxwell, 2013 Yin, 2014.
Triangulation requires the researcher to use more than one nuéttath collection

or more than onsource of datéCreswell & Creswell, 2018Yin, 2014). Thevariety

of methods of data collectioand the multiple sourcassed in this study aied at
satisfying the muclaesiredconstructvalidity criteria.

The qualitative ase study desigembraceseveraldata collection method3 hefirst
method is participant observatiotnder this methodthe researcher becomes
immersel in a groupfor an extended period of timmakedehaviourabbservations
listens to conversationscollects documentand asks questiorfBryman, 2016

Zikmund et al., 2010Q. Participant observationis contextual andrequires the
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researcher to devote considerable time in the natural sétiimg 2014).
Consequently, it may require researshey employ more than one observer, to

deploy surveillance equipmentin collecing reattime datg especially for
geographically dispersed sit@Sooper & Schindler, 2013Yin, 2014, thus

increasing the cost of data collectioBabbie (2016)adds thatparticipants may

becane too native and lose their research fo®asticipant observation can also be

affected byr ef | exi vity and bi as arising from
eventyYin, 2014. In arbitrationdi sput ant s6 r ef usal to gra
of such consent for researchéo continue participating in the proceedings may
affectthe process of data collection.

The second method of collecting qualitative datahe interview Interviews can
augment observational data to address questions of why those observations are
made(Babbie, 2016 Bryman, 201% In qualitative research, both sestructured

and unstructured interviews can befuk&chniquesUnstructured interviews lack a
planned sequence of questions whaensstructured interviews are characterised by

an interview guide tavhich other questions can be addBdyman, 201§. Semi
structured interviews are useful in studies that begin with a clear focus, studies that
use more than one interviewer and studies that involve multiple @sy®san,

2019. Interviews are genaly flexible and can be used to gather rich, detadad
insightfulanswergBryman, 2016Yin, 2014).

However, nterviews require plenty of time to record and transcilsgman (2016)

and Maxwell (2013) caution that ecordingmay disorient interviewees, affecting
their responseResponses to interviews may also be affected by bias arising from
poor research design, poor recall and reflexigvy, 2014). Despite these
shortcomings, interviesv provide the best account of unrecorded past
eventgBryman, 2016 Maxwell, 2013 and can be a rich source of data if conducted
intensively(Maxwell, 2013. Thus,interviews are useful when collecting data from
arbitrations that have already been concludéar such arbitrations, researche
cannot experience the activity for themselves and have to ask those who experienced
the phenomeno(ttake, 200p Having developed a theoretical frawmrk, semi
structured interviewstherefore constitutel a critical data collection method for the

multiple casesinvolved in the studyAn interview guide was designed for each
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category of participants being the parties, party representatives and anbitcat
ensure that the questions were properly aligned to collect the right information in the
most effective mannerThese interview guides are contained Appendix I,

Appendix |1 andAppendix 11 .

The third method of data collectiondscumentationDocuments include an array of
visible and relevant materials that have been preserved for analysis but not produced
specifically for the purpose of the stu@Bryman, 201% Such documents may be
personal, official state documents, official private documents, mass media excerpts
and virtual documents Qualitative information from such documents can be
collected by qualitative content analysis of underlying thef@esnan, 2015
Documents are useful for verifying information arising from interviews but they can
be difficult to retrieveor access andan reflect some inhent biases that can only be
verified by interviewingYin, 2014. Qualitative analysis of documentthus
constitutel a critical source of data forerifying some of the information arising

from the case study interviewshis process helped itheckirg for biasin the data

thus enhancingeliability (Miles et al., 2014 In this study, court files and awards
were examined to extract such data as contact details, moaber of hearings,
length of submissions, timing of payment of arbitraladvance, scope of document
requests, number of parties, number of contract agreements, claim and award values

andsizes of the tribunag.

The last two methods, archival recomisd physical artifacthadlittle relevance to

this study Archival records are useful for quantitative case studies while physical
artifacts can provide useful insights into the cultural and technical operations of a
group(Yin, 2014. However, the rain challenge in attempting to use these two

methodsvasdataaccessThus,these twomethodswvere notdeployedn this study.
3.50perationalisation of Constructs

Studying the effectiveness of arbitration requires an analysis afitdractive effect
of several variablesThe conceptual framework discussed unflection2.10 above
identified elevenlatent variablesto be considered in this studyable 3.2 shows

thesevariablesandtheir surrogatesThe table has been provided to demonstrate how

114



the various concepts were operationalise@nhanceonstruct validity(Yin, 2014.

As the table shows, some of tla¢entvariablesweremeasured using more than one
indicator. Only one latent variablgerceivedadequacy of theize of the tribunalvas
measured using sinde indicator Distribution of control attracted the highest
number of indicators being 30. More details abouthow these surrogates were

measureadan be found iAppendix V.

Some variables thatvere not included in the matrix but were found useful for

analysis include:

1. Category ofthe interviewee This variable classified responding disputants
into two categories: claimant and respondéfdr parties) and party
representative for the claimant and tparepresentative for the respondent
This classification hekd in establishingthe degree of convergence in the
responses betweethe two categories ofdisputantsand that of their
representatives.

2. Choice ofarbitrationtype between documesibnly procedre, hearing,and a
combination of the two forms

3. Clarity of arbitration clauses and rules.

4. Choice ofad hocversus institutional arbitration.

5. Repeat player effectmeasured by the number of previous arbitrations
whichthe disputant or representativesh@een involved.

6. Experience of the arbitrator, measured by the number of years, categorised as
less than ten and more than ten years.
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Table 3.2: List of variables in the study

Operational definition

S.No. Variable Conceptual definition Factor Surrogate Sub-surrogate Source
1 Arbitral effectiveness The extent to which Costeffectiveness (CEF)1 Percentage of the cost Adams (1965) Folger and Cropanzan
(Effectiveness) arbitrati on ' Ratioof cost of resolution tc the award value (2001) Gebken 1l (2006)
aspirations in terms of th' the award value. Expected cost Self-developed
time, cost, and satisfactio Reasonableness of tt Lind et al. (1990)
with the award. cost
Time efficiency Deviaion from an Fortese and Hemmi (2015%ebken Il

established standard c
six months from the
date of signing the
terms of reference tihe
delivery of the final
award.
Expected time
Perceived
reasonableness of th
actual duration

Quality of the award Award acceptability Award challenge.

Compliance with the
award

Refering future
disputes to arbitration

Maintenance of
relationships.

(2006) Risse (2013)Rivkin and Rowe
(2015) Stipanowich (2012) Welser
(2014)

Self-developed
Tyler and Blader (2000)

Colquitt (2001) Gross and Black
(2008) Holt (2008) Stipanowich
(2012) Wiezel (2011)

Burch (2010) Kazemi et al. (2015%)
Lind and Tyler (1988) Shestowsky
(2008) Shestowsky and Brett (2008
Tyler (2000)

Brockner and Wiesenfeld (1996l.ind

and Tyler (1988) Skitka et al. (2003)
Tyler (2000)

Cheung (1999) Cheung et al. (2002)
Gebken Il (206), Helfand (2015) Kun

(2014) Lind and Tyler (1988)Lu et al.

(2015) Stipanowich and Lamare (2014
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Table32( cont 6d)

Operational definition

S.No. Variable Conceptual definition Factor Surrogate Sub-surrogate Source
2 Perceived awarc The extent to which the Award value relative to Aibinu (2007) Lind et al. (1990) Tyler
fairness award achievedlistributive what was expected. and Blader (2000)
justice. Award value comparec Aibinu (2007) Tyler and Blader (2000)
with what the disputan
perceived it deserved.
Perceived fairness of th Aibinu (2007) Tyler and Blader (2000)
award.
Award compared with Aibinu (2007)
outcomes for similar
disputes resolved in th
past or at that time.
3 Perceived awarc The extent of wins or losses Award as a percentag Aibinu (2007)
favourability of the claim or
counterclaim.
Perceived level of Adams (1965) Aibinu (2007) Gross
favourability of the and Black (2008)Harmon (2003)Tyler
award. and Lind (1992)
Satisfaction with the Adams (1965) Aibinu (2007) Gross
award. and Black (2008)Harmon (2003)Tyler
and Lind (1992)
4 Distribution of The extent to which a part Nature of party How the party was Cheung and Suen (20Q2)Colvin
control can influence the proces representation. represented. (2011) Gregory and Berg (2013)

and outcome
arbitration.

of

the

Conduct of the
disputants

Whether the proceedings we
affectedby a part:
failure to issue instructions ¢
to pay its representative.
Whether the proceedings we
affected by unwarrantes
delays, postponement ar
adjournments requested by
party representatives.

Length of submissions.

The timing of payment of
arbitratoros

Newhall (2012) Phillips (2003)
Stipanowich (1988 2012) Torgbor
(2013)

Newhall (2012) Torgbor (2013)

Gregory and Berg (2013)Torgbor
(2013)

Bates (2012)Rees (2015)
Frécon (2004)Welser (2014)
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Table32( cont 6d)

S.No.

Variable

Conceptual definition

Operational definition

Factor

Surrogate

Sub-surrogate

Source

Repeat player effect

The scope of documer
requests.

Wilfully misstatement ofacts.
Availability of arbitrators,
counsel, and experts.
Perceivedconflict of interest.
Whether a disputant Wully
withheld evidence.
Compliance withdeadlines se!
by the tribunal to respond t
its ~communications  anc
comments on drafts.
Producing documents wher
required.

Signingterms of reference.
Revisiting matters alread
decided by the tribunal.
Challenge to the timing of th:
claim and counterclain
dispute.

Challenges to jurisdiction.
The extent of court
intervention

Use of senior management
the resolution process.

The timing of settlemen
offers

Bates (2012)Rees (2015)

Kreindler and Dimsey (2014)

Park (2014) Risse (2013) Rivkin and
Rowe (2015)Torgbor (2013)

Park (2014)

Kreindler and Dimsey (2014)

Kreindler and Dimsey (2014)

Kreindler and Dimsey (2014)

Kreindler and Dimsey (2014)
Kreindler and Dimsey (2014)

Gebken II (2006)

Frécon (2004)Torgbor (2013)
Torgbor (2013)

Cheung et al. (2000)Cheung et al.
(2010) Gebken Il (2006) Lipsky and
Seeber (1998)Stipanowich and Lamart
(2014)

Helfand (2015) Kreindler and Dimsey
(2014) Kun (2014) Mcllwrath (2008)

Risse (2013)

Choi et al. (2014) Colvin (2011)

Helfand (2015) Klement and Neemar
(2013) Rutledge (2008)

The degree ol Limiting interruptions during Cresswell  (2013) Frécon (2004)

arbitrator & hearings. Torgbor (2013)

conferred powers Limiting delays, Cresswell  (2013) Frécon (2004)
postponement, an Torgbor (2013)
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Table32( cont 6d)

S.No.

5

Variable Conceptual definition
Complexity of the Ease of resolving the dispui
dispute

Competence of the Set of knowledge, skills an
arbitrator experience embedded in tt
arbitrator, and which are th

Operational definition

Factor Surrogate Sub-surrogate Source
adjournments.
Limiting debate by lawyers. Cresswell  (2013) Frécon (2004)
Torgbor (2013)

The exent of the pre
action protocol

Number of parties

Number of contract
agreements
Number ofsittings

Nature of the cause

Language differences
Cultural differences

Knowledge

Limiting the number of
hearings.
Time allowed for final

submissions.
Enforcement ofleadlines.

Issue and enforcement o
sanctions.
Control over the sequentic

exchange of writter
submissions.
Whether any amicable

settlement mechanisms we
explored prior to reference.
The extent to which amicabl
settlement mechanism
strengthened

Specialisation in thesubject
area of the dispute.

Cresswell (2013)Frécon (2004)Moza
and Paul (2017)Torgbor (2013)
Cresswell (2013)

Cresswell  (2013) Frécon (2004)
Torgbor (2013)
Cresswell  (2013) Frécon (2004)
Torgbor (2013)
Whi t e & Case an

University of London (2012)

Cheung et al. (2002)Cheung et al.
(2000) Gebken II (2006) Stipanowich
and Lamare (2014)

Self-developed

Cheung et la (2002) Odoe (2014)
Redmond (2016) Stipanowich (201Q)
Wiezel (2011)

Hinchey (2012) Overcash and Gerde
(2009) Redmond (2016)Shin (2000)
Harnon (2004)

Choi et al. (2014)Frécon (2004)Gluck
(2012) Hinchey (2012) Hinchey and
Perry (2008)Phillips (2003)

Pilot study

Welser (2014)

Fortese and Hemmi (2015)Gluck
(2012) Odoe (2014) Park (2014)
Wiezel (2011)

Fahy (2012) Hobbs (1999)
Stipanowich (1988) Stipanowich and
Lamare (2014)Wiezel (2011)
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Table32( cont 6d)

S.No.

7

Variable

Quality of
Decisionmaking
process

the

Conceptual definition

minimum standard require:

to resolve the dispute.

Operational definition

Factor Surrogate Sub-surrogate Source
Legal knowledge Odoe (2014)
Knowledge of the law and Welser (2014)
practice ofarbitration.
Skill set Functional skills. Ability to identify and Rivkin and Rowe (2015%) Torgbor
assess issues. (2013) Welser (2014)
Ability to resolve the Rivkin and Rowe (201%) SPIDR
identified issues. Commission on Qualification (1989
Torgbor (2013)Welser (2014)
Deciding the dispute Bates (2012) Davison and Nowak
based on concern fa (2009) MacCoun et al. (1988)
time and cost. Newmark (2008) Overcash (2015)
Park (2010) Stipanowich (2010)
Listeningattentively ~ SPIDR Commission on Qualificatio
(1989)
Ability to speak SPIDR Commission on Qualificatio
clearly. (1989)
Proactivity in  Cresswell (2013) Newhall (2012)
managing the case.  Risse (2013)Rivkin and Rowe (2015)
Schedule of hearings. Risse (2013)Stipanowich (2010)
Interpersonal skills. Ability to understand SPIDR Commission on Qualificatio
powerimbalances (1989)
Sensitivity to strongly SPIDR Commission on Qualificatio
felt values of the (1989)
disputants
Ability to deal with SPIDR Commission on Qualificatio
underlying emotions. (1989)
Maintairing SPIDR Commisen on Qualification
confidentiality (1989) Watkins (1992)
Affability Pilot study
Attitudes Gross and Black (2008) Hacking

Decidng the dispute
based on facts and nc
personal biases.
Deciding the dispute
without favouritism.
Decidng the dispute

(2011) Stipanowich (2004)
Aibinu (2007) Tyler and Blader (2000)

Aibinu (2007) MacCoun et al. (1988)
Tyler and Blader (2000)
Colquitt (2001)
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Table32( cont 6d)

S.No.

10

11

Variable

Conceptual definition

Quality of treatment

experienced

Perceived dequacy Number  of
of the size of the

tribunal

Procedural fairness

Approach
presentation
evidence

to

justice.

the The extent of proof.
of

Operational definition

Factor

Surrogate

Sub-surrogate

Source

arbitrators Whether the
constituting theribunal.

Di sputantsbd

the extent to which the
methods used in resolvin
the dispute achieve desire

tribuna
consisted of a sole
arbitrator or more thar
one arbitrator.

Fairness of the
procedure.

Satisfaction with the
procedure.

Whether the arbitrato
tried hard tde fair.
Whether the dispute wa
decided fairly.

Ease of awarc
recognition,
enforcement, anc
execution.

Concern for the
disputantérights
Meticulousness of
documentation

Number of experts ant
fact witnesses.

truthfully.

Consistency in the
application of rules.
Refrainng from
improper remarks ol
comments.
Awardreasoning

Treating disputants
politely, with dignity,
courtesy, and respect

Leventhal (198Q) Leventhal et al.
(1980) Tyler and Blader (2000)
Bies and Moag (1986 olquitt (2001)

Colquitt  (2001) Gross and Black
(2008) Holt (2008) Stipanowich
(2012) Wiezel (2011)

Brekoulakis (2013) Colquitt (2001)
Helm et al. (2018) Klement and
Neeman (2013)Park (2011)

Giorgetti  (2013) Harmon (2004)
Hinchey (2012) Holt (2008) Park
(2011) Stipanowich (1988)

Aibinu et al. (2011) Colquitt (2012)

Harmon (2003)Lind and Lissak (1985)
Lind and Tyler (1988) Thibaut and
Walker (1975) Tyler and Blader (2000)
Aibinu (2007) Gross and Blek (2008)

Lind and Lissak (1985)

Aibinu (2007) Tyler and Blader (2000)

Aibinu (2007) Tyler and Blader (2000)

Muigua (2015&)Torgbor (2013)

Tyler (1988)

Kangari  (1995) Risse (2013)
Stipanowich (2009)Stipanavich (1988
2012) Torgbor (2013)

Jones (2012)
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Table32( cont 6d)

S.No.

Variable

Conceptual definition

Operational definition

Factor

Surrogate

Sub-surrogate

Source

Method of appointing
experts.

The timing ofthe expert
appointment.
Techniques for
preparing and presentin
expert reports  anc
witness statements.
The timing of expert
reports and  witnes:
statements.

Method of exchanging
expagt reports and
witness statements.

Ennis (2013, Galloway (2012)

Ennis (2013)

Risse (2013)

Ennis (2013)Jones (2012)

Ennis (2013)Jones (2012)
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3.6 Data Analysis Strategy

The data in this studgame frommultiple sourcesandwas collected using different
methods Because it relies omlata in the form ofwords rather than numbers,
qualitative research generatbage data corpus(Bryman, 2016 Maxwell, 2013.
Analysis of this data requires careful planniagd control to ensure that the
techniques lsosen for analysis not only fihe data collected but also answer the
research questions addition toaddresmg any validity threats to the conclusions
arising from the studMaxwell, 2013. Unfortunately, qualitative research lacks
prescriptive rules for carrying out data analy&isyman,2016 Maxwell, 2013 Yin,
2014).

One of the key characteristics of qualitative research is its iterative natise
characteristic means thadbtoth data collection and analgsiare carried out
concurrently(Bryman, 2016 Creswell & Creswell, 2018 The aim is to ensure that
researchers have an opportunity to motligir proposediata analysis techniques to
suit the nature of data collectedence,there isa need todevelop a preliminary

framework that can be uséalguidesuchananalysis.
3.6.1 Case Data Aalysis

The starting point in determining which technique best suits case study research
design reston the meaning of a case studyhe definition byCreswell (2018)

highlights the procedural guidelines that govéra case study design. One of the

critical stepsin a case studyis that it i r e p o caseslescaption and case

theme® (Creswell, 2018, p. 96; emphasis in orig)ndlhese themes must emanate

from a process that identifies clear thematic patterns arismgnfr t he r esear c
careful analysis of qualitative data.

Multiple case designs require the researcher to approach the data analysis process in
two stagesThe within-case analysis provides a detailed description of eachaocadse

the themes within that caswhile crosscase analysis uses thematic analysis to
establishtheme recurrenceacross the cas€€reswell, 2018 Thus, echniques

chosen must be capable of expounding the themes within and across thechses
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study, bothwithin-caseand crossase analysigerecritical to understandinthemnes

emerging from the cases.

The process of analysingase data involves threstages First, it requires the
researcher to reduce the data using coding procedurese codes are then usedas
basis for categorising the data to facilitate compar{Boyman, 2016 Maxwell,
2013 Sekaran & Bougie, 20)6Unfortunately,codingresults in data fragmentation
which can significantly affect its contextual interpretation as required of case
studies(Bryman, 2016Maxwell, 2013.

Coding requires the researcher to undertalkgialitative content analysis of each
case dataSuch qualitative content analysis entails establishing a set of categories
and determining the frequency of occurrenceeath categorySilverman, 2014

This process forms the basis for subsequent analysis.

During the second stagethe data is displayedto show patterns and
relationshipgMaxwell, 2013 Sekaran & Bougie, 20)}6 A detailed description

should be provided for each cdgxeswell, 2018 followed by pattern matching,
time-series analysis and logic modelling to discern the patterns and relatiomships
recurring themegyin, 2014. The final stage involveddrawing conclusions by
explaining observed patterns and relationships or by comparing and
contrastingSekaran & Bougie, 20)6This stage can make use of such teghes as
explanation building and crogsse synthestsd e monstr ate fihowo and
patterns and relationships exi¥in, 2014). Thesefive data analysis techniquase

described next.

Pattern matching is the most bagchnique forcasedata analysisThe technique
requiresthe researcheto comparean empirically derived pattern to @redicted
pattern(Bhattacherjee, 2012Trochim, 1989. In multiple case studies, this
comparison can also be achieved by establishing whether a patternrfa@necase

is replicated in other cas@dliles et al., 2011 Pattern matching is widg used in
guantitative studies, howevet,can be utilised in qualitative studiGsa s afor ubr i c
cat egor i(Srochirg, 198% p. 83> Thus, pattern matchingan be used as a
springboard fothethematic analysis of qualitative data.

124



While explanatory studies requirpatterns to be related to the dependent and the
independent variablesdescriptive studies rale observed descriptive patterns to
theoretical descriptive conditioff¥in, 2014). For explanatory studies,elating
patternsto dependent variables requires the study to have mutigobeequivalent
dependent variableThe initial proposition is questioned if the results do not show
the entire pattern as predictedn, 2014). Neverthelessrelating patterns to rival
independent variables requires mutually exclusive rival explanations of independent
variables The pattern mustkestablish an explanation that is acceptable to the
exclusion of the rival explanationdence,internal validity is strengthened when the

researcher establishasimilarity between the patterns.

In explanation building, the researcher analyses case yé#tailding an explanation

o f Ahowo and Awhy o Ths deshaiqua requgethdoretcadlye n e d
significant propositions and compares the empirical findings against the proposition,
revising the proposition as appropriate and comparing case datastadfae
revision(Yin, 2014). Such revisions are then compared vwddta from subsequent
casedo counter plausible or rival explanatiofi$us,the final explanation may ho

have been fully articulated at the beginningtloé study However, the researcher
may be influenced by unwarranted selective ,bihe result of which explanations

might gloss over somgitical data.

In time-series analysis, the researcher examines changes in a variable over a period
of time (Babbie, 201} It is mostly asociated with quantitative data but can also be
used foranalysingqualitative dataJust like pattern matching, tinseries analysis
requires theoretically significant propositio¥sn, 2014). Time series analysis may

be simple,complex,or chronological A simple timeseries analysis involves one
dependent or independent variable while a complex time series analysis involves
multiple variablesA chronological timeseries analysis may be siragr complexIt

aims at comparing the sequence of events with that predicted by someatpyla
theory. This technique wanot appropriate fothis study because the studyswaot

concerned with trend analysishich is mostly associated with longitudinisigns

In logic models,the researcher stages events in a caffeetcauseeffect pattern

over an extended period of tinféin, 2014. The qualitative approach to logic
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